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To inquire into .. . 

(c) whether any neglect 
caused or contributed 
to the occurrence; 

(f) whether there was 
compliance with 
applicable statutes, 
regulations, orders, 
rules, or directions 

Department of Natural Resources 

The role of the Department of Natural Resources (formerly the 
Department of Mines and Energy') was important to the regulatory 

environment in which Westray Coal operated. The department exercised 
regulatory authority over the mine -planning and approval process. Over 
the course of the public hearings, the Inquiry heard evidence from a 
number of departmental witnesses who were in the thick of the Westray 
project. The Inquiry also heard evidence from numerous other witnesses, 
including experts, who commented on the involvement of the Department 
of Natural Resources. As the testimony unfolded, the reality became clear 
- the Department of Natural Resources had failed to carry out its statutory 
duties and responsibilities as they related to the Westray project. 

Mandate of the Department of Natural Resources 
Fundamental to assessing the involvement of the Department of Natural 
Resources (DNR) is understanding the department's mandate. The 
evidence before this Inquiry about the department's regulatory mandate is 
inconsistent. To some degree, such inconsistency emerges from the 
testimony of DNR staff themselves. The department provided mixed 
views on fundamental regulatory issues, such as whether it was within its 
mandate to regulate for "safety," or whether its duty included monitoring 
the Westray operation to ensure that it was in conformity with the 
approved mine plan. It is important to state at the outset that the mandate 
of the Department of Natural Resources vis -à -vis the Department of 
Labour, in particular, was not formally defined in any meaningful way. 
The transition and changes affecting the departments over their history 
contributed to this lack of definition. An understanding of the mandate of 
the Department of Natural Resources therefore requires a historical review 
of the responsibilities of the department, in terms of both its legislative 
responsibilities and its day -to -day functioning. 

History 
Prior to 1986, both the mining engineering unit and the mine inspection 
unit were part of the Department of Mines and Energy. The duties of the 
two units, as defined by the Mineral Resources Act and the Coal Mines 
Regulation Act, overlapped somewhat on a daily basis. Pat Phelan was 
director of mining engineering with the department when the Westray 
project began. From 1979 until January 1986, he had been heavily 

The Department of Mines and Energy officially became the Department of Natural Resources 
in September 1991. It will be referred to as the Department of Natural Resources, or simply 
"the department," throughout most of this chapter. 
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involved in mine inspections.2 Phelan testified that, when the engineering 
group and the mine inspectorate worked in the same department, the 
engineers regularly assisted the inspectorate. The converse was also true; 
the mine engineers often asked the inspectors to note specific items during 
their underground site visits.' Under that regime, the engineering and mine 
inspection functions had overlapped to some extent in the review of mine 
plans.' Aside from meetings, which were encouraged between staff 
members, there had been no formal arrangement for cooperation and 
information exchange between these units.' 

Defining the responsibilities for each of these units was not crucial as 
long as the two coexisted within the same department. In 1986 however, 
the mine inspection unit was transferred to the Department of Labour. The 
initiative for the transfer of the inspectorate came from the federal 
government's decision to move all its inspectors to the federal Department 
of Labour (now Human Resources Development). Following in the 
footsteps of the federal government, the province appointed Dr Tom 
McKeough to review the provincial situation. The Report of the Special 
Committee on Occupational Health and Safety made the following 
recommendation: "It is recommended that the Department of Labour and 
Manpower be the lead agency in the administration and enforcement of 
occupational health and safety. This will require the absorption by the 
Department of Labour and Manpower of mine inspectors from the 
Department of Mines and Energy. "6 

Dr John Laffin, then deputy minister of mines and energy, testified 
that, at the time of the release of the McKeough Report, the idea of generic 
inspection or inspectors was current. Laffin, though, felt there was a need 
to maintain the concept of specific mine inspection with inspectors trained 
appropriately.' He spoke out against the absorption of the mine 
inspectorate by the Department of Labour.' In a December 1984 
memorandum to the Honourable Joel R. Matheson, then minister of mines 
and energy, Laffin wrote: 

Mining engineering expertise, which is essential to an effective mine 
inspection program, has been provided to the Inspection Group by the 
Mining Engineering Section. This arrangement has worked very well and 
has been an extremely cost -effective method of providing mine inspection 
services in a small Province like Nova Scotia. The arrangement has also 
provided considerable efficiency within the Engineering Group since mine 
inspectors are very often asked to review an engineering or resource 

2 Hearing transcript, vol. 51, p. 11071. Phelan joined the department as a mining engineer in 
June 1979. When he was promoted to director in December 1981, the mine inspectorate 
reported to him. 

3 Hearing transcript, vol. 51, p. 11076. 

4 Hearing transcript, vol. 53, p. 11591. 

5 Hearing transcript, vol. 51, p. 11077. 

6 Exhibit 1 22.04, p. 2. The special committee reported to David Nantes, then minister of labour 
and manpower, in October 1984. 

7 Hearing transcript, vol. 70, pp. 15407 -08. 
a Hearing transcript, vol. 70, p. 15399. 
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management problem at a particular mine. Since such considerations relate 
directly to safety aspects in most cases, this liaison is beneficial to all 
parties.' 

The mine inspectorate was transferred to the Department of Labour in 
1986 in the face of clear opposition. Laffin testified that no formal process 
was devised to maintain any liaison between the Department of Mines and 
Energy's engineering section and the Department of Labour's 
inspectorate.10 At the time, Laffin was not too concerned that senior labour 
employees did not have any coal mining experience, since Walter Fell, 
who had been in charge of the Department of Mines and Energy's 
inspection services, had also been transferred to the Department of Labour; 
Laffin felt he was competent. It appeared that the situation was in good 
hands and that there would be a good relationship between the 
departments." Fell remained with the department for only a short time, 
however, leaving about a year and a half later.'' It seems that any 
reasonable anticipation of interdepartmental cooperation, so essential to 
the safety mandate of each department, ended with the departure of Walter 
Fell. 

There was clearly some concern within the Department of Labour 
about the lack of resources available to it. In a memorandum dated 
8 October 1991, Claude White, director of mine safety for the Department 
of Labour, expressed his concerns to his immediate superior, Jack Noonan, 
the executive director of occupational health and safety. White was of the 
view that staff changes were required: a mine safety engineer was needed 
within the Department of Labour's safety division. He provided the 
following rationale for such additional technical assistance: 

Since 1986, the Department of Labour has relied on the Department of 
Mines to provide technical assistance. This arrangement, although workable 
since 1986 is not adequate now that the province is once again responsible 
for monitoring the safety of a major coal mining operation. The Department 
of Mines mandate is to administer policy with respect to mineral 
development, not health and safety." 

The Department of Labour never received the additional technical 
assistance that it admittedly required to handle the Westray operation 
competently.14 

The record indicates that very little cooperation and communication 
existed between the Department of Natural Resources and the Department 
of Labour: 

It was the view of Fred Doucette; an inspector with the Department of 
Labour, that the inspectorate "did not get too much cooperation from the 

9 Exhibit 141.14.004. Emphasis added. 

10 Hearing transcript, vol. 70, p. 15497. 

Hearing transcript, vol. 70, p. 15474. 

12 Pat Phelan (Hearing transcript, vol. 51, p. 11082). 

Exhibit 141.01.066. 

14 This is just the first example of the performance of Jack Noonan. 
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Department of Natural Resources." He testified that staff there did not 
let them know of changes to the mine plan; the Department of Natural 
Resources failed to advise them of a tunnel deviation by Westray Coal.15 

Pat Phelan testified that he recalled Don Jones, DNR manager of mining 
engineering, making an observation about the duct tubing not being 
close enough to the working face of the mine. He could not recall, 
however, if it was reported to the Department of Labour.1ó 
White testified that Phelan had asked him whether he wanted a copy of 
the approved mine plan. White responded that he did not require the 
"approved mine plan" in order to fulfil his responsibilities, since the 
operator kept a copy of the "actual mine plan" at the mine site. White 
did not accept any responsibility for monitoring for compliance with the 
approved plan." 

A review of the evidence reveals that no real liaison existed between 
the inspectorate and the engineering section. The evidence further reveals 
that no discussion, formal or otherwise, took place clarifying the 
responsibilities of the engineering section or the inspectorate. The 
boundaries of those overlapping responsibilities, once shared by the mine 
inspectorate and the engineering section, were not formally delineated. 
This situation contributed to the failure of the Department of Natural 
Resources to assume responsibility for the enforcement of particular 
aspects of its regulatory regime. 

Finding 
After the transfer of the inspectorate from the Department of Natural 
Resources to the Department of Labour in 1986, there was little or no 
communication between these departments even though communication 
and cooperation were essential for the proper conduct of their respective 
statutory regulatory duties. 

A review of the Mineral Resources Act will help define the role of the 
department in the development of the Westray project, but the legislative 
regime cannot be viewed in isolation. The mandate of the department and 
the perception of that mandate by staff and officials of the department can 
only be understood if one considers the statutory duties of the department 
in conjunction with the job descriptions, credentials, background 
experience, and attitudes of those charged with regulating the Westray 
operation. 

15 Hearing transcript, vol. 62, pp. 13597 -98. 

16 Hearing transcript, vol. 53, pp. 11509 -10. 
17 "[W]e did not consider that our role, to monitor their approved plan" (Hearing transcript, 

vol. 63, pp. 13990 -91). Phelan felt that the day -to-day monitoring of Westray did fall within 
the inspectorate's responsibility: "Our main concern is with utilization of the resource ... The 
Department of Labour, since 1986, is ... the department that carries out inspections" 
(vol. 51, p. 11244). 
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Legislative Regime 

The Mineral Resources Act sets out the statutory duties and 
responsibilities of the Department of Natural Resources. The act, pursuant 
to which Westray Coal applied for a mining lease, provided as follows:18 

Report and plan of claim 
83(1) Before an application for a lease is accepted, the applicant shall 

submit to the Minister for approval reports and plans of the claim or 
tract proposed to be operated on which shall be shown 
(a) the known locations and boundaries of the mineral deposit; 
(b) the place at which it is proposed to sink or drive any shaft or 

slope, or making any opening or surface pit; 
(c) the location of all surface buildings and installations, 

tailings and waste disposal areas; 
(d) the number of openings proposed to be made and the 

size of each; 
(e) the method by which work is to be carried on and the 

method of roof support; 
(f) the method of ventilation; 
(g) the proposed method of restoration, reclamation and 

rehabilitation of the surface lands; and 
(h) any other engineering plans as the Minister determines. 

[Emphasis added.] 

Modification of plan 
84(1) If any unforeseen difficulty arises during the progress of the mining 

operation in carrying out any approved plan, and the lessee can 
show to the satisfaction of the Minister why the plan approved 
should be modified to permit the more economical and efficient 
prosecution of the work while preserving safety to life and property, 
the Minister may approve of such modification. [Emphasis added.] 

The Mineral Resources Act was revised in 1990.19 The revised legislation 
makes provisions for the issuance of mining permits by the department, 
the conditions under which mining permits must be reviewed by the 
minister, and the manner in which the permit holder shall conduct mining 
operations: 

Issue of permit by Minister 
90(1) Where an applicant for a mining permit ... files with the Registrar 

(a) an application in the prescribed form; 
(b) the prescribed documentation; 
(c) evidence of a valid lease; 
(d) a mining plan as approved by the Director of Mines; and 
(e) evidence of the surface rights title or lease agreement with 

the owner of the surface rights, 
and the Minister is satisfied that the project will result in efficient 
and safe mining, the Minister shall issue a mining permit in the 
prescribed form. [Emphasis added.] 

s 
s 

18 Mineral Resources Act, RSNS 1989, c. 286. 

19 The revised act, Mineral. Resources Act, SNS 1990, c. 18, came into force on 6 March 1991. 
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Conduct of mining operations 
93(1) The mining permit holder shall conduct mining operations in 

conformity with the approved mining plan as revised from time to 
time in accordance with this Section. [Emphasis added.] 

Change in operations 
93(2) Before the mining permit holder makes any alteration or addition to 

the mining operation or change to the method of working the mine, 
the mining permit holder shall 
(a) submit a revised mining plan to the Director of Mines; 
(b) provide the information required by the Director 

of Mines; and 
(c) obtain the approval of the Director of Mines for the 

alteration or addition to the mining operation or change in 
the method of working the mine. 

Forfeiture of mining permit 
93(3) Where the approval of the Director of Mines is not obtained 

pursuant to clause (c) subsection (2), the mining permit may be 
forfeited. 

Mandatory review of permit 
94(1) The Minister shall review a mining permit when the permit holder 

(a) does not commence production or significant development 
work leading to production within one year of obtaining the 
mining permit; 

(b) ceases production for a period exceeding twelve months; 
(c) fails to conduct mining operations in accordance with Section 

93; or 
(d) fails to submit the prescribed annual information 

reports. [Emphasis added.] 

Work report 
61 A lessee shall, on or before the first day of March in each year, file 

a report in the form prescribed of all work performed during the 
previous calendar year. 

The provisions of the act make clear the department's integral duty to 
ensure that the project would result in "efficient and safe mining" and that 
Westray would conduct operations in conformity with the approved mine 
plan. Although the old Mineral Resources Act did not specify that the 
minister must be satisfied that the operation will result in "efficient and 
safe mining," the department did not dispute that it was interested in the 
safety aspect at that time.20 Pursuant to both legislative regimes, the 
minister was clearly given the discretion to request and receive additional 
engineering plans and supporting documentation from the mining operator 
where it was determined to be necessary. 

The issue that the legislation fails to address is the extent of the 
department's duty both to ensure "safe and efficient mining" and to 
monitor for compliance with the approved mine plan. We shall examine 
this issue in some detail, following a review of the structure of the 
department. As mentioned earlier, the limited communication between the 

20 Pat Phelan (Hearing transcript, vol. 51, p. 11142). 
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inspectorate and the mining engineering section - and the absence of 
formally defined responsibilities for the engineering section vis -à -vis the 
inspectorate - clearly obstructed the department from understanding its 
own mandate. And the record indicates that its mandate was in fact 
misunderstood. 

Structure of the Department 
O Dr John Laffin was the deputy minister of the Department of Mines and 

Energy from 1980 to May 1991. He was a professional engineer with a 

background in coal mining. According to Laffin, the mandate of his 
O department included the identification and development of the minerals 

and energy resources of the province, and it was up to the deputy minister . to manage the activities of the department to achieve that end.21 Laffin 
agreed that, as deputy minister, he had a very hands -on approach; his staff 
consulted him about everything of significance. Laffin kept himself 
abreast of the various operations his staff were involved in; he could not 

O fathom how a deputy minister could operate in any other way.22 

In June 1991, John Mullally became deputy minister of the 
department. Mullally's attitude towards his department differed markedly 
from that of Laffin, as we shall learn later in this chapter. He testified that 
the emerging practice within the provincial government was to appoint 

0 deputies who were generalists with no special expertise or training in the 
O subject matter of their department. Accordingly, Mullally had not been 

required to have any special credentials or qualifications prior to taking on 
his role in the department. Mullally had not received any real education 
about the department from his predecessor, nor did he have a job . description outlining what his responsibility entailed.' 

Mining Engineering Section 
The mining engineering section was structured as follows: the mining 
engineers reported to the manager of mining engineering, who reported to 
the director of mining engineering, who in turn reported to the assistant 
deputy minister. During the early years of Westray, Pat Phelan was the . director of mining engineering. In October 1991, he also assumed the 
position of acting executive director of the Minerals and Energy Branch, 
holding both positions until March 1992, when he was confirmed as 

21 Hearing transcript, vol. 70, pp. 15338 -39. 
22 Hearing transcript, vol. 70, pp. 15343 -45. 
23 Hearing transcript, vol. 54, pp. 11644 -47. Comment Mullally's interpretation of deputy 

ministerial responsibility differs markedly from that of Harry Rogers, recently retired deputy 
minister of Industry Canada. Rogers outlined in some detail the qualifications and 
responsibilities of a deputy (Hearing transcript, vol. 62, pp. 13551 -54). In response to a 
question, he said: "Well, I think it would be a personal obligation that ... [the deputy 
minister] had to acquire ... at least an understanding and possibly a working knowledge of 
what it was all about. And there's lots of places you can find that out. Reading much of the 
technical information that supported this project is one way." He then elaborated: "But you 
can't proceed as a Deputy Minister, accountable for the responsibilities of your Department, 
without knowledge of what your people are supposed to do, and you can't claim the doctrine 
of ignorance." Emphasis added. In my view, Mullally functioned more as an office manager IIPthan a deputy minister. 
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executive director.24 Phelan held a bachelor of mining engineering degree 
and a masters degree in business administration, but he had never worked 
in a coal mine. He testified that he had been responsible for "ensuring that 
the province's mineral resources were developed and managed in an 
efficient, safe, and environmentally acceptable manner." He had been 
responsible for reviewing Westray's application for a mining lease and 
making recommendations to the minister with respect to the issuance of 
the lease and other related action. He had relied on his staff both in making 
such recommendations and in ensuring that the Westray project was 
monitored.25 

Dr Don Jones was the manager of mining engineering from April 1988 

to 1993. He testified that his responsibilities included the administration 
of the Mineral Resources Act relating to bulk sample permits, as well as 

the review of applications for mining leases under the old Mineral 
Resources Act and of applications for mining leases and permits under the 
new legislation introduced in 1991. Jones was further responsible for 
administering the Mineral Development Agreements (MDAs) between the 
provincial and federal governments and monitoring and reviewing annual 
reports from mining operators.' Jones had a bachelor of engineering 
degree in mining engineering, a masters degree in business administration, 
and a PhD in mining engineering. He had never been employed in an 
underground coal mine, and the Westray application was the first 
application for a mining lease he had reviewed.27 

John Campbell was a mining engineer with the Department of Natural 
Resources from 1984 until the fall of 1993. He had a bachelor of 
engineering degree in mining and received his professional engineering 
designation in 1985 or 1986.28 He had no coal mining experience. 

Coal Section 
Both Robert Naylor and Kevin Gillis were employed in the coal section 
of the department as geologists. Naylor was a project geologist responsible 
for geological applications to coal - resource assessment, geological 

24 Hearing transcript, vol. 51, pp. 11055 -57. Phelan took on other roles while maintaining his 
position within the Department of Natural Resources. In late 1987, he became a director of 
the provincial crown corporation Novaco, and at the time of testifying before the Inquiry held 
the position of chairman of the board (vol. 51, p. 11094). As well, for a period of time, Phelan 
had been secretary to the Board of Examiners. When the inspectorate was transferred to the 
Department of Labour, the chairman of the board requested that Phelan continue to attend 
board meetings to provide a liaison between the Department of Mines and Energy and the 
board. Phelan fulfilled this role, though not as an official member, until his appointment as 
executive director (vol. 51, pp. 11097 -98). To clarify one bit of terminology here, "executive 
director" is the new term in Nova Scotia government for "assistant deputy minister." 

25 Hearing transcript, vol. 51, pp. 11058 -62. The extent of the monitoring conducted by the 
department will be discussed in a subsequent section. 

26 Hearing transcript, vol. 48, pp. 10424 -25. At the time of testifying before the Inquiry, Jones 
was the director of mines and energy utilization. 

27 Hearing transcript, vol. 48, pp. 10429 -32. 
28 Hearing transcript, vol. 48, pp. 10177 -78. At the time of testifying before the Inquiry, 

Campbell held the position of manager of the mining engineering section of the department. 
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mapping, and the analysis of coalfields in the province.29 His role with 
respect to Westray declined when the project moved into the development 
phase; he testified that it then became the responsibility of the engineering 
division.30 Gillis was essentially involved with coal exploration, mainly in 
the Pictou coalfield; he was very familiar with the Foord seam. His 
responsibilities were "to keep up to date on what was happening in the 
province related to coal [and] maintaining a database on coal- related 
aspects in the province. "31 Gillis testified that, once Westray took over the 
project, he would respond to the company's requests for information. In 
the early stages, he received requests weekly; that tapered off to monthly 
requests as the company got going. Gillis had no other direct involvement 
in the Westray project.32 

Duty to Ensure Safety 
The Department of Natural Resources maintained that the day -to -day 
operational safety of the mine was the responsibility of the inspectorate in 
the Department of Labour. Section 48(1) of the Occupational Health and 
Safety Act provided that "[a]ny regulation, order or direction made under 
... Mineral Resources Act or under any Act related to occupational health 
and safety may be enforced as if the regulation, order or direction were 
made pursuant to this Act. "33 Pursuant to that act, the Department of 
Labour became responsible for occupational health and safety. The 
Department of Natural Resources, therefore, maintained that its role in 
ensuring a safe operation was peripheral, at best. 

The Occupational Health and Safety Act in and of itself did not relieve 
the Department of Natural Resources of any responsibility for "safe 
mining." Indeed, the position description for the Manager, Mining 
Engineering, explicitly sets out on page 4 the "specific accountabilities" 
of the manager: 

ensuring "that mining operations are conducted within the mining acts 
in a safe, efficient and environmentally acceptable manner by reviewing 
proposals from industry .. "; 
assisting "the mining industry to operate in a safe, efficient manner by 
providing engineering and technical assistance ... "; 
assisting "with the safe and efficient operation of the mining industry by 
reviewing the mining legislation and recommending improvements ... "; 
and 

29 Hearing transcript, vol. 46, p. 9915. 

30 Hearing transcript, vol. 46, p. 9934. 
3' Hearing transcript, vol. 46, pp. 10071 -72. 
J2 Hearing transcript, vol. 46, pp. 10075 -76. 
13 Occupational Health and Safety Act, RSNS 1989, c. 320. 
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ensuring the "safety of mining operations by providing technical 
assistance to the mine inspection and mine rescue units, Department of 
Labour." 34 

It also speaks (on page 3) to the safety mandate of the mining engineering 
section in a more general way: 

The Engineering Section operates in an environment in which the general 
public are rapidly becoming more interested in and concerned with the 
health and safety of workers in mines, the effect of mining operations on the 
natural and social environment, and efficient utilization of the province's 
mineral resources.... The Manager, Mining Engineering faces a major 
challenge working within this changing environment to ensure that 
government and industry are provided with the most up -to -date information 
and analysis to enable them to effectively deal with these concerns. 

It is true that the Department of Natural Resources could not ensure that 
the mine was being operated safely on a daily basis. However, the 
department could ensure, and was mandated to ensure, that any mining 
plan receiving the department's stamp of approval was inherently safe, 
that such a plan could foster an efficient and safe operation, and that such 
a plan would not support an unsafe operation. It naturally follows as a 
corollary that a mine plan would be inadequate and unacceptable if it 
lacked sufficient detail to allow the department to make such a 
determination. 

As noted at the beginning of this chapter, the views of those in the 
department with respect to their mandate for safety were not entirely 
consistent. Ex- deputy minister Mullally testified that he was not aware the 
department had any responsibility relative to safety; he thought "the 
primary responsibility for safety matters was with the Occupational Health 
and Safety Branch in the Department of Labour." He saw safety as a 
"concern" of the department - he supposed one could say that there were 
always "concerns for safety in every respect" - but he was unaware of any 
specific responsibility that was part of the department's primary 
mandate.3s 

Phelan testified that his department had "an overall interest in safety." 
His department was responsible for safety in those areas where it had 
expertise, such as the barrier pillar, and could assist the Department of 
Labour.3ó Phelan was of the view that, while the mining engineering 
division would assist the Department of Labour if so requested, the 
Department of Labour inherited the responsibility to deal with the 
engineering aspects of the safety regulatory regime. His evidence was less 
clear as to what responsibility, if any, the Department of Natural 
Resources retained or assumed for safety issues that were integral to 

34 Position description, Manager, Mining Engineering, Department of Mines and Energy 
(5 October I987), p. 4. Emphasis added. 

35 Hearing transcript, vol. 54, pp. 11733 -34. 
J6 Hearing transcript, vol. 52, p. 11417. 
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engineering. Phelan's department did consider some safety concerns when 
reviewing such things as mining methods and equipment; for example, 
deciding whether a project was viable included a consideration of whether 
it could be done safely.37 He testified, however, that, if the department had 
realized that people were looking to it for safety information, the 
department would have acted differently 38 

Jones testified that the operational safety of a working mine was not 
addressed by the Mineral Resources Act; rather, it was addressed by other 
pieces of legislation entirely.39 The department was only interested in a 
"general overall view" of safety;40 the department's mandate was to review 
the mine plan to be satisfied that it would be safe "in general principles.'' 
The department looked at two issues relating to safety - the barrier pillar 
to the Allan mine and subsidence (lowering of the earth's surface above 
the mining area). Jones reluctantly agreed with Inquiry counsel that, by 
accepting the design put forward by specialists in establishing the safety 
of the mine, the department was deferring to others. If the department were 
to exercise a greater level of review and re- engineering, it would require 
"incredibly more resources. "42 

Campbell expressed a similar view. He testified that, pursuant to the 
Mineral Resources Act, his department was responsible for ensuring the 
safe and efficient extraction of minerals "in an overall sense." He 
understood the act to state that the department had the responsibility to 
ensure that the mine plan as approved was safe and efficient; however, he 
did not believe that monitoring the mine's daily operations was part of his 
department's mandate.43 None of the witnesses clarified what it meant to 
be concerned with safety "in general principles" or "in an overall sense" 
or "in every respect." 

In a pre -hearing interview with Inquiry counsel, Nancy Ripley -Hood, 
solicitor for the Department of Natural Resources, discussed her 
understanding of what is encompassed by project safety and efficiency .a 
Ripley -Hood took a somewhat different approach to the department's 
responsibility for safety. She suggested that, if the engineering section 
reviews a mine plan that is not inherently safe, it will not approve the plan. 
She further commented: "It's not directed as at the micro -management of 
safety. It's more of a global thing. You send this in, I look at it. It doesn't 
look safe to me. Take it back; we're not approving it." Ripley -Hood 

37 "If it can't be done safely, you can't do it. That's a basic premise" (Hearing 
pp. 11594 -97). 

38 Hearing transcript, vol. 52, pp. 11416 -17. 
39 Jones specifically mentioned the Environmental Act and the Occupational 

Act (Hearing transcript, vol. 48, p. 10445). 

Hearing transcript, vol. 48, p. 10500. 

Hearing transcript, vol. 48, p. 10442. 

Hearing transcript, vol. 48, pp. 10439 -46. 
Hearing transcript, vol. 47, pp. 10332 -33. 
Exhibit 138.121 -24. 
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44 

transcript, vol. 53, 
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4 II 1 - - . 

further stated that, if the submitted mine plan was not detailed enough, it 
went back to the operator for more precision. 

Laffin testified that, as a general rule, everything had to be done in a 
safe and efficient manner 45 When asked whether that guideline covered 
worker and employee safety, Laffin responded, "Not exactly, no. To 
ensure. We had an obligation to ensure that somebody else did the 
inspection. "46 Laffin further testified: 

Q. But, for instance, if your people are looking at a mine plan, obviously, 
they want to make sure that it's going to be a safe environment for 
people to work in? 

A. Sure, but, you know, you can't - You can't ensure a safe environment 
for people to work in from a mine plan.47 

Q. ... Would you not agree that there are some safety features that are 
inherent in a mining plan? 

You know, do you have an escape route? Do you have the fan in - 
blowing in the right direction? Do you have it at right angles to the 
slope? 

And who would be responsible under - after the split up of the two - 
of the mining section and the inspection section? Would be responsible 
to look at those sorts of things after - 

A. Well, our department would be looking at them initially, sure. I mean - 

Q. Is there an escape route? Is the ventilation - 
. . . adequate? 

A. - sure. Oh, yeah, we would look at that - 
Q. Okay. 
A. - in the initial plan. And once you start to mine, I mean, if they decide 

not to put an escape route, you know, and, you know, every so many 
feet in where you have moving vehicles, you have to have access so 
people can get off - out of the way, I mean, that's a requirement of the 
Act. 

Q. Certainly. 
A. Well, you can't decide that until you get into the mine. 
Q. Fair enough. 
A. And if people don't adhere to it, well, somebody has to watch it. But, 

I mean, you can't tell from the plan. 
Q. Certainly. 
A. There's no way you can tell from the plan. 

45 it is important to keep in mind that Dr Laffin left the department in May 1991. 

Hearing transcript, vol. 70, p. 15440. This is consistent with a comment made by Ripley - 
Hood, in a memorandum to John Mullally and Pat Phelan dated 12 May 1992, just three days 
after the Westray explosion: "Coal Mines Regulation Act is enforced by Labour but our 
minister is still minister responsible for that act and the standards set out therein" 
(Handwritten memo on file with Inquiry [not catalogued]). 

47 Hearing transcript, vol. 70, p. 15441. 

46 
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Q. All right. In your view, was the mine - the Labour Department, at this 
point, the mine inspector, they were the ones that were supposed to be 
looking for those sorts of things? 

A. They would be looking at those things; sure, they would.48 

Laffin further testified that the term "safe," as contained in the Mineral 
Resources Act, had no special meaning: 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

... I just wanted to get from you the point that you did agree with, that 
... "safe" didn't have any - 
Not - not any - 
- special meaning? 
No. 
And that in fact, whether you cannot - as you said, you cannot ensure 
that a mine will be mined safely merely on the basis of a plan, but you 
can ensure that it would be mined unsafely if the plan itself is not a safe 
plan, correct? 
No question. 
Right. And that's what you're trying to determine when you approve 
plans? That's among the thing you try to determine ?49 

The evidence of Laffin on this point is credible and reasonable. It is 
true that the department could not ensure the existence of a safe mining 
environment on the basis of a plan. However, it could ensure the inherent 
safety of a plan, and it could ensure that a plan was not unsafe; this 
responsibility clearly fell within the mandate of the department. 

Finding 
The various officials in the Department of Natural Resources either 
misunderstood or overlooked the overriding responsibility to ensure that 
Westray's mine plans were inherently safe. The department also failed, 
either through the Department of Labour inspectorate or through its own 
initiative, to ensure that any inherent safety concerns were being met by 
the company. 

Duty to Monitor for Compliance with Approved Plans 
In the view of the Department of Natural Resources, its responsibility for 
monitoring the Westray operation to ensure that it was developing in 
compliance with the approved mine plan was limited to an annual review 
of plans submitted by the operator. Section 93 of the Mineral Resources 
Act is explicit: the permit holder "shall conduct mining operations in 
conformity with the approved mining plan." Section 94 sets out the 
consequence of failing to do so: when the permit holder fails to conduct 
operations in accordance with section 93, "the Minister shall review" the 
permit. Section 94 further mandates a review where the permit holder fails 
to submit an annual information report to the department. It is interesting 
to note that the legislation deals with the failure to submit an annual plan 

48 Hearing transcript, vol. 70, pp. 15480 -82. 
49 Hearing transcript, vol. 70, p. 15496. Emphasis added. 
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and the failure to operate in conformity as two separate and distinct issues. 
As well, the department's position description for the manager of the 
division provides as follows: 

The Mining Engineering Division monitors all operations within the 
province to ensure that they continue to meet the requirements of the 
government in their day -to -day operations and for any major modifications 
or shut down of their facilities. The Mining Engineering staff also provide 
engineering services to the mine inspection and mine rescue personnel in the 
Department of Labour on complicated inspection or rescue problems." 

For the act to hold any real meaning, the department must have had some 
responsibility for monitoring the Westray project to ensure that the 
operator was complying with section 93. Although department staff 
testified that the monitoring was done annually, based on plans submitted 
pursuant to section 61 of the act, the department should have assumed a 
more rigorous role in light of the situation at Westray. 

Again, the evidence of the witnesses responsible for monitoring the 
operation is not entirely clear. Although Mullally, the deputy minister, 
testified that he had expected the department to ensure that the approved 
plan was being followed, he did not specify the extent of the department's 
monitoring role.51 As far as Gillis, the geologist, knew, it would have been 
the responsibility of the engineering section of the department to ensure 
that Westray was mining in accordance with approved plans and 
maintaining a proper barrier between it and the Allan mine." 

Phelan testified that the department's monitoring activity consisted of 
a review of the annual mine plan, which the operator was required to 
submit, and that the department did not have any responsibility to inspect 
mines on a regular basis.53 Like Phelan, Jones testified that it was not 
necessary for a regulator that was responsible for monitoring for 
compliance with approved mine plans to check that the underground 
development was actually proceeding in conformity with that plan through 
site visits or other means. The annual plans provided the department, as 
resource extraction manager, with full knowledge to carry out its duties. 
Jones felt that a review of the annual plan was an adequate check, as long 
as the company was following the overall mine plan.54 John Campbell was 
of the view that it was the responsibility of the Department of Natural 
Resources to ensure on an annual basis - using the "as- built" mine plan 
submitted by the operator - that the mine was developed in conformity 

50 Position description, Director, Mining Engineering, Department of Mines and Energy 
(28 September 1987), p. 3 (Inquiry file, DOL Box 4A 33). Emphasis added. 

51 Hearing transcript, vol. 54, pp. 11738 -40. 
52 Hearing transcript, vol. 47, p. 10157. 
53 Hearing transcript, vol. 51, pp. 11239 -40. 
54 Hearing transcript, vol. 50, p. 10908. Although this approach is, on its face, preposterous, it 

is not unique in the Westray mine experience. One need look no further than the mine 
inspectorate's interpretation of its role in the administration of the so- called internal 
responsibility system (see Chapter 12, Department of Labour). 



 

/ 
/ 

I I The transfer of the inspectorate from the Department of Natural Resources 
to the Department of Labour created serious gaps in the inspection and I approval process, which neither department attempted to address. I Officials in each department were satisfied to eschew any responsibility 
for these matters, assuming that the other department would fill the gaps. 
Those responsible for the regulation of Westray did not turn their minds 

P to the issues until the mine blew up, at which time they were forced to 
p seek some explanation for the failure of the regulatory regime. 
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with the approved mine plan. The department had a further obligation to 
address any deviation from the plan that came to its attention.ss 

Laffin commented that "there's a trust in the people ... that they 
would not do something that they shouldn't have done" and that the mine 
inspectors "should have known what was happening. "56 Laffin testified 
that, as far as the resource management was concerned, the department had 
to accept and approve a plan once a year. He assumed that the mine 
inspectors continued to check whether the operator was following the 
approved mine plan.57 He thought that Phelan would assume that the 
Department of Labour inspectors were checking for compliance with the 
approved mine plan.58 Claude White, director of mine safety for the 
Department of Labour, said that this check for compliance did not fall 
within the mandate of the inspectorate. Laffin commented that, when the 
inspectorate left the department, it was assumed that a lot of things were 
automatically being done.59 In so testifying, he identified the root of the 
confusion surrounding the mandate of the inspectorate and the engineering 
division: within the department, an awful lot was being assumed. 

Finding 

p 
Ripley -Hood stated that it was incumbent on the operator to comply 

with the approved mine plan and that the act allowed the department to 
withdraw the mining permit or get the operator to change the plan if it did 
not comply. If the department found out that the company was not mining 
in accordance with the plan, it could take whatever action was permissible 
under the act. In response to whether there was some positive obligation 
on the department to ensure compliance, Ripley -Hood commented that she 
never actually thought about it because, in practice, the department visited 
almost all the mines, and the operators contacted the department on a 
regular basis, providing production statistics and filing work reports; it 
was in this manner that the department received its information.ó0 

55 Hearing transcript, vol. 47, pp. 10334 -35. 
56 Hearing transcript, vol. 70, pp. 15445 -46. In his pre -hearing interview, Laffin stated that 

Jones visited the mine site periodically to monitor the development of the Westray project for 
compliance with the approved mine plan. 

57 Hearing transcript, vol. 70, pp. 15475 -76. 
58 Hearing transcript, vol. 70, p. 15500. 

59 Hearing transcript, vol. 70, p. 15477. 

60 Exhibit 138.124 -26. 



Ripley -Hood believed the legislation to be permissive, not mandatory, 
with respect to enforcement. She believed it was incumbent on the 
company first and foremost to live up to the terms of the lease and the 
Mineral Resources Act. If the regulator found out that the company did 
not, her response was, "you're dead in the water. You were gone. "61 

The Mineral Resources Act clearly prescribed that a "mining permit 
holder shall conduct mining operations in conformity with the approved 
mining plan." Despite the repeated violations and instances of non- 
compliance by the company,ó2 the department accepted no responsibility 
for monitoring for compliance with the plan, except on an annual basis. 

Finding 
The Department of Natural Resources failed to accept responsibility for 
enforcing provisions of the Mineral Resources Act and to perform its 
regulatory role with the rigour required to ensure that Westray was 
running a safe and efficient operation. 

Current Initiatives 
It is important to note that Phelan briefly mentioned that he had been 
instrumental in promoting the development of the "one- window approach 
for industry" wherein technical people and regulators from the Department 
of Natural Resources, the Department of Labour, and the Department of 
the Environment meet to review common interests and review particular 
operations.ó3 As well, in the fall of 1996, the Department of Natural 
Resources released a policy statement, "Minerals -A Policy for Nova 
Scotia." It reads in part: "6.1 Encourage cooperation among the mining 
industry, labour and government agencies in developing a framework for 
health and safety in the workplace.... The Department will continue to 
work closely with the Department of Labour and other departments to 
assist as needed in the fulfillment of the government's responsibilities to 
support workplace health and safety. "64 Both Jones and Phelan assisted 
with this publication. 

RECOMMENDATIONS 

47 The mandate of the Department of Natural Resources should be formally 
reviewed and clarified vis-à -vis the mandate of the Department of Labour 
to ensure that there are no gaps in the regulatory process. 

48 A formal procedure should be put in place to provide for adequate 
communication and cooperation between the Department of Natural 
Resources and the Department of Labour to ensure that there is adequate 
provision for all aspects of the regulatory process. 

61 Exhibit 138, p. 138. 
62 This issue will be addressed at length later in this chapter. 
63 Hearing transcript, vol. 51, p. 11078. 

64 Minerals -A Policy for Nova Scotia, 1996, p. 21. Emphasis added. 
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49 The Mineral Resources Act should be amended to identify clearly the role 
of the Department of Natural Resources in monitoring mine planning in 
the province. Such a role should encompass the duty to make site 
inspections to ensure that an operator is mining in conformity with plans 
approved by the department. 

50 The Mineral Resources Act should be amended to identify clearly the role 
of the Department of Natural Resources in ensuring the "safe" operation 
of mines in the province. 

Geological Background 
The Pictou County coalfield has been the subject of much interest and 
research over the years. Indeed, by the time Westray had become a specific 
proposal, considerable background work had been performed by both the 
Department of Natural Resources and mining consulting companies. The 
issue to be considered here is whether the studies and data available to the 
company, and to the department as regulator, were adequate. Was the 
available information sufficient for the department to give Westray Coal 
the go -ahead with confidence? Department staff expressed mixed views 
on this issue. At the time the Westray proposal was coming to fruition, 
however, one person in particular - the DNR geologist Robert Naylor - 

lb was more outspoken than any other. 
On 30 March 1987, Naylor wrote to manager of mining engineering 

Pat Hannon with his comments on a geological section of Suncor's mine 
feasibility study.ó5 Suncor had performed seismic studies, drilling, and 
related work in the Pictou County coalfield. Naylor criticized the study for 
failing to recognize or include major faults that appeared to have been 

s intersected in a number of its drill holes. He felt that Suncor had given a 
simplified view of the geology and had omitted much of the structural 
complexity from its cross -sections. Naylor listed the factors he would look 
for in a new geological report. 

On 4 May 1987, Naylor wrote to Ed Bain, manager of the 
department's coal group, and advised him of meetings with Hans 
Bielenstein, chief geologist with Associated Mining Consultants Limited 
(AMCL), and others to discuss the structure and stratigraphy of the area 
being considered for potential mining of the Foord seam. Bielenstein was 
to prepare a geological report for the Placer Development feasibility study. 
Naylor stated in that letter: 

Following the meeting, I had a chance to discuss in general terms with Hans 
his feelings on the Foord seam project. The following in my opinion [was] 
his most interesting [comment]: 

The geology of the mine area as portrayed by Suncor in their most recent 
report is incomplete and based on an erroneous approach. 

s 
s 

65 Exhibit 76.18.047 -48. Hannon was the manager of mining engineering prior to Jones. 
Volume 1: Geology, of the Suncor feasibility study, is in Exhibit 7. 
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It is unfortunate that he [Hans] is now in the unenviable position of 
trying to evaluate a large amount of information in a short period of time. 
As a result, I feel that the coal section geologists should do an indepth 
review of Hans fmal report as his work continues.` 

In his testimony at the Inquiry, Naylor was asked if he agreed with 
Bielenstein's "erroneous approach." Naylor replied: "I agreed it was 
incomplete and I wouldn't say it was based on a totally erroneous 
approach.... an incomplete approach would have been a fair way of 
saying it, I think. "67 Naylor testified that his concerns of 1987 had been 
addressed subsequently in a satisfactory manner. Given both the data 
available through drilling and the data generated by the department, 
Naylor thought that Bielenstein had conducted a good review of faulting 
in his report. Naylor testified, however, that some additional drilling to test 
Bielenstein's model would have been beneficial.ó8 

In a memorandum to Bain dated 9 March 1988, five days before 
Westray Coal applied to the Department of Natural Resources for a mining 
lease, Naylor again expressed his concerns about the Foord seam project: 

Curragh- Westray is taking over a project which they have had no input into 
through the exploration stage. For this reason, many procedural mistakes 
(e.g. coal sampling methods) made by Suncor may be overlooked. In all 
likelihood, Cun agh- Westray will retain some Suncor staff and, although it 
will be very helpful to them, the former Suncor people are not likely to be 
very objective re potential problems with the project.69 

Naylor's memorandum was strongly worded and unequivocal - he did 
not support the development of the Foord seam project without further 
drilling. Naylor was not quite as adamant about his position eight years 
later when he testified at the Inquiry: 

I was trying to say that it's implicit that we ... keep an eye on this project, 
I guess, is what I was trying to say ... and maybe I ... chose a somewhat 
dramatic way of doing it there that may not have been most appropriate .. . 

... I think what I'm saying is, I felt that - the last sentence summarizes 
it. I said, "I feel, however, that with all the expertise we have in the Pictou 
coalfield, it is implicit that we ensure the Foord seam project proceeds in the 
best possible fashion. That means that we continue to give them a high level 
of service in terms of providing them information and assistance." That's 
really ... the nuts and bolts of what the memo was intended to be. The rest 
of it, I think, was a little over dramatic.70 

Naylor testified that his criticism of coal -sampling methods may have 
been overstated. He was not exactly sure what he had meant by his 
comment that the former Suncor people would not likely be very 
objective; and he thought it would be an overstatement to say that his 

66 Exhibit 76.18.049 -50. 
67 Hearing transcript, vol. 46, p. 9962. Hans Bielenstein would have been a significant witness 

to speak to the early planning stages of the Suncor (Westray) mining project. Unfortunately 
he had died before the Inquiry got underway. 

68 Hearing transcript, vol. 46, pp. 9958 -59. 
69 Exhibit 72.18.051. 

70 Hearing transcript, vol. 46, pp. 9970 -71. 
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concern related to the possibility that the Suncor people would not pay 
adequate attention to some of the potential problems." 

Naylor had also written, somewhat prophetically, in this 9 March 1988 
memorandum: "In my personal opinion, the Foord Seam Project is very 
high risk with respect to the geology as it is presently understood and 
further drilling is definitely required." When it was suggested to Naylor 
that this sentence was quite explicit and clearly stated, his response to the 
Inquiry was weak: he stated that in his memo he was referring to the fact 
that Bielenstein's model required further testing, and that "high risk" was 
not intended to mean a safety risk. Naylor elaborated with the following 
interpretation of "high risk ": 

I guess in a general sense what I meant by "high risk" there was that given 
the knowledge that 1 had, which was, again, geologically- based, and without 
the benefit of the mining engineering that was going to be applied to that, 
I felt that not understanding the geology [or] ... not having tested Hans 
Bielenstein's model would certainly constitute a potential risk, yes.'Z 

In his 9 March memo, Naylor also made a point of ensuring that the 
mining engineering section would be made aware of his concerns: 

In the past, the mining engineering section has tended not to consult the coal 
section geologists re the Foord Seam Project. To ensure the Department has 
a comprehensive understanding of the Foord Seam Project before mining 
begins, I would suggest l ) a meeting between Pat Phelan's group and our 
own; 2) a series of meetings with Curragh -Westray's engineers and 
geologists with their respective counterparts at Nova Scotia Department of 
Mines and Energy; and 3) a joint review of Curragh -Westray's mine 
planning by the engineering department and coal section. 

The "indepth review" of Hans Bielenstein's final report, which Naylor 
had suggested was necessary in his 4 May 1987 memorandum, was 
completed; the information was passed on to the mining engineering 
section in the spring of 1988. In a memorandum to Phelan dated 6 April 
1988, Naylor and Bill Smith, a geologist with the department, again 
expressed some opinions and concerns about the Foord seam project." 
The memorandum was written approximately three weeks following the 
submission by Westray of an application for a mining lease, but well 
before the department's ultimate approval in the fall of 1988. This 6 April 
1988 memorandum had been written for discussion purposes at a meeting 
to be held the same day. Naylor recalled that he, Phelan, Campbell, Gillis, 
and possibly Jones and Bain attended the meeting.74 The memorandum 
reiterated some of the concerns Naylor had previously outlined. The 
structural geology of the mine area was represented as the primary worry: 

The structural geology of the mine area represents the single biggest 
concern with respect to the minability [sic] of the Foord seam. Suncor in 
many instances didn't adequately recognize faulting while logging drill 

" Hearing transcript, vol. 46, pp. 9965 -69. 
72 Hearing transcript, vol. 46, pp. 9971 -72. 
73 Exhibit 76.18.052 -54. 
74 Hearing transcript, vol. 46, pp. 9984 -85. 
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core. As a result the most accurate method of detecting faults is through 
recognition of missing coal and oil shale -bearing sequences in drill holes. 

Naylor made the following recommendation with respect to the Foord 
seam project: "Finally, we feel this is a project which should be entered 
into cautiously by experienced persons with a high degree of prior 
knowledge of the geological and engineering parameters involved." In 
testimony, Naylor agreed that it was fair to assume that at this meeting he 
would have reiterated his position that further drilling was required to test 
Bielenstein's model.75 Naylor testified that he understood that the 
department had taken this information to the company, "and I don't know 
what happened after that. "76 He qualified his position, however, by stating 
that it was based on the geology alone; he did not have the engineering 
background to determine whether it had been necessary to do more drilling 
before the mine could proceed. The company and the department might 
have felt they could overcome geological problems with engineering 
applications. 

Arden Thompson, the geologist for Westray, did not agree that Naylor 
had stated his earlier position accurately. He testified that Naylor had 
always been fairly pessimistic about the coalfield and was always 
advocating more drilling. Thompson stated that at that point he felt Naylor 
was being overly cautious." 

Phelan testified that Naylor had been the only person suggesting that 
further investigation was required. The company, reports submitted by the 
company, and other geologists in the department supported the view that, 
although this seam was structurally complex, there was sufficient 
information to proceed with the project. It was Phelan's understanding that 
Naylor's concerns had been with the interpretation of geology in the deep 
part of the mine and the company had not yet reached that area.78 Phelan 
further testified that, fairly early on, everyone had recognized that the coal 
seam was structurally complicated, with faults and folds; it was no 
surprise when faults and geology differing slightly from what had been 
expected were encountered. Phelan disagreed that further investigation 
would have enabled the company to identify more clearly the location of 
the coal horizon and faults, so that subsequent changes in the mine plan 
could have been avoided.79 

Kevin Gillis testified that, although he agreed with some of Naylor's 
comments, he did not feel the deficiencies were such that the company 
could not start mining. He did not agree with Naylor's comment that the 
"Foord seam project is very high risk with respect to the geology as it is 
presently understood." Gillis felt that the one geological report he had 
reviewed contained "enough information, in my opinion, that they could 

75 Hearing transcript, vol. 46, p. 9987. 

76 Hearing transcript, vol. 46, p. 9943. 

77 Hearing transcript, vol. 40, p. 8928. Thompson had worked on the Suncor and Placer 
feasibility studies prior to joining the Westray staff. 

78 Hearing transcript, vol. 51, pp. 11156 -58. 

79 Hearing transcript, vol. 51, pp. 11152 -53. 
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have gone underground with the mine." He did agree, though, that more 
information was always beneficial.80 

The main problem Gillis had identified was the need for good roof 
support. He had mentioned the weak strata to the mining engineering 
section; he advised them to watch the roof strata when approving mine 
plans or exercising regulatory authority over a mining proposal. Gillis 
went on to say that he had seen no indications that the mining engineering 
section was doing anything extra to ensure that Curragh was aware of the 
concern about the weak strata and was taking suitable precautions.S1 Gillis 
did testify that he had been satisfied that the company was aware of the 
type of roof it had in the tunnel driveage.82 

Don Jones joined the department in April 1988, around the time that 
Naylor had sent the last of his four memoranda. Jones had not been aware 
of Naylor's memoranda in 1988, but he had seen them in preparation for 
his appearance at the Inquiry. He stated that he had not been aware of 
Naylor's taking the position that further geological work was required. 
Jones testified that "until very recently I thought his issues had been 
addressed. "83 

It was around the time of the 6 April 1988 meeting that Naylor was 
reassigned to a mapping project in the Debert coalfield, north of Truro.84 
Phelan testified that he was not aware of the details of Naylor's 
reassignment to the Debert coalfield; he was unaware of any information 
to suggest that Naylor had deliberately been removed from work related 
to Westray.85 After April 1988, Naylor had no involvement in evaluating 
any applications for approval of Westray mine plans or changes.8ó 

Years later, Gillis, Naylor, and John Calder were to comment on the 
need to know more about geological implications in mining. In a paper 
entitled "Geological Hindrances to Mining the Foord Seam," dated 
February 1993, they wrote: "Geological hindrances to effective resource 
evaluation and efficient mining also impact on safety issues; poor or 
incomplete understanding of the resource can divert attention from 
immediate safety concerns and stymie prediction of mining problems. "ß7 

It is unfortunate that Naylor's repeated expressions of concerns were 
largely ignored, for the "poor or incomplete understanding of the resource" 
diverted attention from safety at the Westray Mine. 

80 Hearing transcript, vol. 46, pp. 10085 -88. 
81 Hearing transcript, vol. 46, pp. 10078 -81. 
82 Hearing transcript, vol. 47, p. 10135. 

83 Hearing transcript, vol. 48, pp. 10461 -63. 
84 Hearing transcript, vol. 46, pp. 9935 -36. 
85 Hearing transcript, vol. 51, p. 11159. 

86 Hearing transcript, vol. 46, pp. 10011 -13. 
87 Exhibit 79.2.011. Emphasis added. It was just this sort of concern that seemed to preoccupy 

Westray people. The chronic ground control problems, combined with high incidence of roof 
falls and rib collapses, dominated the attention of company officials to the detriment of other 
important safety considerations, such as stonedusting. Even the miners seemed more 
concerned with the potential hazards of roof falls than with other safety matters. 
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Although it is true that Naylor's views may not have had the full 
support of the Department of Natural Resources, his memoranda should 
have sent a clear message to the department - the development of the 
Foord seam project was premature. Naylor modified his position 
somewhat in his testimony to the Inquiry, but his concerns as expressed in 
1987 -88 were clear.88 The Department of Natural Resources failed to heed 
this warning. 

Finding 
The strongly expressed position of Robert Naylor, a Department of Natural 
Resources geologist, that further geological work was required before the 
Westray project was approved, appears to have been well founded. It 
deserved more attention than it was accorded by more senior professionals 
in the department. By not addressing his concerns, Pat Phelan and Don 
Jones were remiss in their duty to take reasonable measures to ensure that 
the Westray mine plan would "result in efficient and safe mining." 

Westray Mining Proposal 
The decision of the Department of Natural Resources to approve the 
mining proposal submitted by Westray Coal was ill- advised. This 
imprudence was not an isolated incident. The approval of Westray's 
application for a mining lease marked the first in a series of questionable 
departmental decisions. It is difficult to understand how and why 
seemingly qualified and competent professionals repeatedly permitted 
Westray to ignore the rules put in place to ensure the efficiency and safety 
of mining operations. 

Finding 
The lack of a final mine plan was a significant factor in the overall 
planning of Westray. The department should have insisted that the 
company prepare a mine plan that addressed the issues of safe and 
efficient mining. 

Provincial Approval Process 
Submission and Review of Westray's Application 
On 14 March 1988, Westray Coal submitted documentation to the 
Department of Natural Resources in support of its application for a mining 
lease.ß9 The company's submission was not a formal application; it was 
obvious that further information was required. The department began to 
review the package of information as if it were considering an application. 
On 6 April 1988, the department met with the company to discuss its 

88 After some 19 years as a justice of the Supreme Court, I have developed a healthy and 
justifiable scepticism when a witness, for whatever reasons, attempts to put a different spin 
on previously made statements that were clear and unequivocal. 

89 Exhibit 35c.0030 -95. 
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0 
submission. According to Don Jones, it was at this time that Westray 
offered to provide further supporting documentation.90 

On 18 April 1988, Jones requested by letter that Westray submit 
specific supporting information in relation to a number of issues, one of 
which was "Detailed Mining Plans, including Ventilation Plans and 
Equipment Selection."' Three days later, on 21 April 1988, Curragh's 
group vice -president, Marvin Pelley, wrote to Phelan and provided him 
with additional information on the Pictou County coal project.92 According 
to Adrian Golbey, an expert mining consultant retained by the Inquiry, the 

0 additional information submitted by Westray did not respond to the issues 
raised by Jones in his letter of 18 April. The requested items and the items 
enclosed did not correspond.93 In fact, Phelan subsequently agreed that the 
letter written by the company on 21 April was not a response to the 
department's letter of 18 April. Rather, Westray's letter resulted 
independently of, and merely crossed in the mail with, the letter from the 
department 94 The department never received a response to the letter of 
18 April 1988.9s 

Westray's application was reviewed by various members of the DNR 
engineering and geology staff. Don Jones reviewed those portions relating 

III to the economics, subsidence, and layout of the project; John Campbell 
reviewed the portion dealing with coal reserves, and, according to Jones, 
Gillis reviewed the geology.96 Jones had no prior experience or training in 

S what documentation to look for; he relied on the department's guidelines 
on the information required to satisfy the legislation.' In conducting the 
review, Jones noted that Westray's proposal had been "backed" by a 

S number of experienced and competent consulting firms, including Golder 
Associates, Norwest Consultants, Dames & Moore, and AMCL 98 

According to Jones, the manager of the engineering section, it was not the 
department's responsibility to take the proposal and re- engineer or 
recalculate the work. Rather, the role of the department was limited to 

II reviewing the Westray submission based on general engineering principles 
that seemed reasonable to the department at the time.99 It was Jones's view 
that, following receipt of the material submitted by the company on 

90 Hearing transcript, vol. 48, pp. 10487 -92. 
9' Exhibit 35c.0096. 
92 Exhibit 35c.0098. 

II93 Hearing transcript, vol. 3, pp. 551 -53. 
94 Hearing transcript, vol. 51, p. 11125. . 95 Golbey had been asked to locate and identify any documents that might be of use to the 

Inquiry. When asked about communications between the company and the department after 
21 April and prior to the lease being granted in October 1988, Golbey testified that he had 
"not been able to find any intervening reports, letters, correspondence, or any material" 
(Hearing transcript, vol. 3, p. 554). . 96 Hearing transcript, vol. 48, pp. 10426 -27. . 97 Hearing transcript, vol. 48, pp. 10432 -33. 

98 Hearing transcript, vol. 48, p. 10435. . 99 Hearing transcript, vol. 48, pp. 10436 -37. 
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21 April 1988, "we had information that would support an application for 
a mining lease. "100 

John Campbell's examination of the coal reserves consisted of a 
review of Westray's March submission, the Kilborn submission, and the 
Placer and Suncor reports. In conducting the review, Campbell did not 
attempt to verify whether the reserves submitted reflected the actual 
reserves along with accurate projections. Rather, he considered only 
whether the provided information satisfied the requirements of the act. 
And in his view, the legislative requirements had been met.101 Campbell's 
review appears to have been procedural rather than substantive. 

The engineering section of the Department of Natural Resources did 
not consult with the coal section in reviewing Westray's application. 
Naylor testified that he had no direct involvement in evaluating the 
application for the mining lease. The documentation used for the mining 
lease submission had basically mirrored Hans Bielenstein's work. 
Although Naylor had evaluated that work, he had no actual part in the 
application process.102 Gillis, too, testified that he was not consulted when 
Westray submitted its application for a mining lease. He had been given 
a geological report to study but had not been made aware that it might 
have been part of the submission in support of an application.103 One can 
only wonder why the two geologists with responsibility for coal geology 
in the Pictou coalfields were not brought into the application review 
process. 

The Kilborn Feasibility Study 
The mine plan submitted by Westray as part of its application for a mining 
lease was based on the Kilborn layout. The Kilborn layout was not a final 
mine design. It was clear at the outset that, if Westray intended to use the 
Kilbom layout as its final plan, there would be a gap of some magnitude 
in the mine -planning process.104 Much of Kilborn's work - based on 
studies by other consultants - was not original. Kilborn acknowledged in 
its report that it had been constrained by a shortage of time; neither 
Kilborn nor Dames & Moore had examined exploratory drill cores, 
interpreted geological data, or separately calculated reserves; nor had they 
done original work on mine design, planning, or scheduling. Rather, they 
had used the information provided by Suncor, Placer Development, 
AMCL, Norwest, and Golder Associates.105 Dr Miklos Salamon, the expert 
on ground control retained by the Inquiry, testified that Kilborn's layout 
should not have been viewed as a final design. Acknowledging that the 
Kilborn layout was an exact copy of what was presented in the Placer 

100 Hearing transcript, vol. 48, p. 10493. 

101 Hearing transcript, vol. 47, pp. 10183 -87. 
102 Hearing transcript, vol. 46, p. 10011. 

103 Hearing transcript, vol. 46, p. 10082. 

100 Golbey (Hearing transcript, vol. 3, pp. 547 -50). 
ws Exhibit 1, ss. 2.6, 3.1. 
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document, Salamon was wary of the conclusions drawn by Kilborn: "And 
now two of the advocates of room - and -pillar mining claim to have been 
working under time pressure, so when was a real proper consideration 
given to this decision? It's not clear. "106 According to Golbey, the Kilbom 
study was at a level between a pre -feasibility and a feasibility study: it did 
not even contain all the elements of a feasibility study, let alone a proper 
mine plan.107 

The testimony of DNR staff causes concern. Although the department 
agreed that the Kilborn layout could not be viewed as a final mine plan, 
the layout was sufficient to meet the requirements of the legislation for a 
mining lease. According to the staff, it was not the department's 
responsibility to ensure that the final engineering work was completed 
prior to issuing the lease. 

Phelan readily accepted that the Kilborn study was a feasibility study 
and that further engineering work was required before actual development 
of the mine could commence. He testified that the operating practice of the 
department required an applicant to submit the information set out in the 
legislation and in departmental guidelines, and such information did not 
necessarily include the operator's actual mine plan.108 Phelan agreed that 
nothing prevented the department from requiring the company to file the 
final mine plan prior to the start of development. It was within the 
authority of the department to do so, but this possibility was never 
considered by the regulator. Although the department did run the risk that 
the additional engineering work would not be completed by the company, 
Phelan explained that this risk was addressed because the new Mineral 
Resources Act, passed in March 1991, provided for some increased 
scrutiny.109 As we will discuss later in this chapter, Westray was never 
required to undergo any increased scrutiny, since the department promptly 
"grandfathered" Westray under this new legislation.10 

Jones was of a similar mind. Although the Kilborn report was 
sufficient to meet the requirements of the provincial legislation, the 
company required "a level of detailed engineering and `previewed analysis 
documents' and a lot of additional work" before designing the operating 
plans. Jones agreed that there would be a significant gap if Westray went 
ahead to develop the mine based on the feasibility study. He further agreed 
that, given the lack of evidence suggesting that additional planning had 
been done, it was fair to say that there had been a critical gap in the 

106 Hearing transcript, vol. 14, p. 2381. 

107 The reader should be aware that Golbey testified that he agreed that the Westray proposal for 
a lease was based on the final Kilbom submission of 1988 (Hearing transcript, vol. 6, p. 988). 
The draft he reviewed (an earlier 1988 version) was less than a feasibility study. Golbey based 
his report, however, on the January 1989 Kilborn layout, which he felt was essentially the 
same as the final 1988 one. 

108 Hearing transcript, vol. 51, pp. 11127-31. 

Hearing transcript, vol. 51, pp. 11134 -37. 
10 The department issued a mining permit to Westray on the basis that Westray was supposedly 

mining saleable coal in March 1991, when the new act came into effect (see the discussion 
on mining permits later in this chapter). 

109 
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planning for Westray.tt' Notwithstanding this fact, Jones felt the 
department had discharged its responsibility under the legislation.12 He 
did not consider it the department's responsibility to look at detailed 
engineering work or become an absolute review agency for all that was 
submitted to it; the province simply could not afford to do so.13 The bare 
fact remains that the Westray plan as submitted was not sufficient to 
ensure reasonably that "the project will result in efficient and safe 
mining." This view is supported by the evidence of the experts, notably 
Salamon and Golbey. 

Jones and John Campbell commented on the adequacy of the Kilborn 
ventilation plan. According to Jones, the company had anticipated the 
airflows "within general engineering principles, and that will adequately 
do the job to deliver the safe mine and the efficient mine. "14 He was 
further satisfied that the company's submission indicated that enough air 
would be entering the mine and that the air would be distributed 
adequately.1' Campbell testified that, at the time, information was 
considered sufficient if requirements of the act were met. He 
acknowledged that the act did not require detailed levels of information. 
Because of his experience since the explosion and of having learned from 
comments made during the Inquiry process, Campbell's appreciation of 
whether the ventilation information was sufficient had changed 
significantly by the time of his testimony.1' However, at the time, the 
department was satisfied that the Kilborn guidelines on ventilation would 
provide for an efficient and safe mine. "' Experts in the field did not share 
this view. Dr Malcolm McPherson, a mine ventilation expert, assessed the 
Kilborn plan as a very simplistic treatment of ventilation issues. "g 

The department's review of Westray's application for a mining lease 
was less than rigorous. Golbey found no evidence of any correspondence 
between the department and the company, during the period 21 April to 
13 September 1988, that would explain why the lease was granted without 
a more detailed mining and ventilation plan, as requested by Jones in his 
18 April letter. All Golbey could surmise was that there was information 
he was unable to locate and review.1' No such information surfaced over 
the course of these hearings. 

Hearing transcript, vol. 48, pp. 10495 -98. This phrase "previewed analysis documents" 
appears to have no clearly defined meaning. Perhaps I was remiss for not requesting further 
clarification from Jones. 

"2 Hearing transcript, vol. 48, pp. 10498 -500. 

13 Hearing transcript, vol. 48, p. 10452. 

14 Hearing transcript, vol. 48, p. 10512. 

15 Hearing transcript, vol. 50, pp. 10975 -76. 

16 "I would have other questions now that 1 wouldn't have had then" (Hearing transcript, 
vol. 47, pp. 10209 -10). 

"' Exhibit 1, s. 3.5. The Kilbom review of ventilation consisted of five brief paragraphs. I refer 
again, for comparison purposes, to the Jim Walter Resources, Inc. Ventilation System and 
Methane and Dust Control Plan, discussed in Chapter 7, Ventilation. It consists of some 
75 pages of detailed descriptions, diagrams, and charts. This, in my view, is a ventilation plan. 

18 The discussion in Chapter 7, Ventilation, reflects McPherson's views. 

19 Hearing transcript, vol. 3, p. 556. 
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On 13 September 1988, an Order in Council authorized "the Minister 
of Mines and Energy to issue a Special Mining Lease for coal to Westray 
Coal Inc."'" On 3 October 1988, Lease of Minerals No. 88 -1 was issued 
to Westray.12' By issuing a lease, the Department of Mines and Energy 
effectively approved the Kilborn layout.'22 

The issuance of the mining lease based on the Kilborn layout must be 
viewed in the entire context of the Westray project. Even if one were to 
accept, which Golbey clearly did not, that the Kilborn layout met the 
minimum legislative requirements, was it appropriate for the department 
to accept that standard of regulatory review? It was within the legislative 
authority of the department to require further documentation from Westray 
before issuing a mining lease. The department did not have to issue a lease 
based on the minimum requirements. The legislation was unequivocal: 
before an application for a mining lease was accepted, an applicant was 
obliged to submit particular plans and reports, as well as "any other 
engineering plans as the Minister determines. "123 Given that the Westray 
operation appeared to be stretching the limits of technology, the 
department was in a position to request a final mine layout prior to issuing 
a lease.124 In fact, the director of mining engineering had some 
responsibility to do so: 

The major challenge to the Director of Mining Engineering is to ensure that 
the policies and operating practices of the department and of the mining 
companies operating in the province are continually maintained at a high 
level and improved to keep pace with the ever changing technology of the 
industry and social expectations which are continually becoming more 
stringent.125 

Finding 
The Department of Natural Resources issued a mining lease without 
satisfying the overriding provisions of section 90(1) of the Mineral 
Resources Act - namely, that "the project will result in efficient and safe 
mining." The department was wrong to do so. 

Phelan testified that, at the time, he had been quite satisfied that the review 
of the application was adequate.126 It does not appear that any thought was 
given to whether additional safeguards and more rigorous regulatory 
review was required in the case of Westray. The department's failure to do 
so proved to be ill- advised. 

120 Exhibit 35e.0003. 

'2' Exhibit 35e.0004-09. 
122 Exhibit I, figure 3.3. 
123 Mineral Resources Act (1989), s. 83(1)(h). 
124 See the discussion in the section that follows on the federal government review. 
125 Position description, Director, Mining Engineering, p. 3. Emphasis added. 
126 Hearing transcript, vol. 51, p. 11143. 
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Finding 
The review of the Westray application by the Department of Natural 
Resources was inadequate. The director of mining engineering infringed 
his own responsibilities by not maintaining the department's operating 
practices at a high level to keep pace with changing technology. Westray 
was a so- called high -tech mining operation, using mining techniques and 
equipment new to the Nova Scotia regulators. Before approving the 
Westray application, the department should have familiarized itself with 
this new technology in order to judge its suitability in the context of the 
Foord seam. The department's approach was not acceptable, and the 
expressed view that the application met the basic requirements of the 
legislation cannot rationalize that approach. 

Federal Government Review 
In the fall of 1988, Curragh Resources sought the financial support of the 
federal government for the Westray project. As a result, Industry Canada 
requested that the Canada Centre for Mineral and Energy Technology 
(CANMET) review the documents submitted by Westray. Simply put, 
CANMET's mandate was to determine whether the Westray proposal was 
feasible.127 The review was conducted by Bruce Stewart, the manager of 
mining research at the time. Dr Thomas Brown, the director of research of 
CANMET's Coal Research Laboratories, testified that Stewart's major 
concern as a mining engineer was the lack of detail in the documents 
submitted by Westray.128 After a brief technical review of the Westray 
proposal, CANMET's forecast was far from promising: 

I I I I I I I I I 
s I I I I I 
41 I I I I I I 
O I 

Technically, the proposal has no major failings. A more [in]depth geological 
mining, processing and economic evaluation of the type conducted by 
commercial lending institutions would be needed to accurately assess what . 
on the surface is a project with some expectation of financial success in 
spite of numerous technical uncertainties.129 

Brown concluded that, although the components of the Westray mining 41 

proposal were quite typical, the proposal in its entirety was not, because 
the factors combined to create a complex mining environment. He thought 5 
that the situation "was stretching the limits of technology, rather than 
being at the leading edge. "10 Brown's evidence clearly suggested that any 
experienced mining engineer or regulator should have come to the same 
conclusion: 

Q. ... that was your view ... based on the information provided to you, 
I take it? We will go in a minute to the report and the views expressed . 
there. Do you believe that is a view that anybody with reasonable, 
practical experience in mining, a mining engineer with some 

a 

127 Dr Thomas Brown (Hearing transcript, vol. 52, pp. 11264 -65). . 
128 Hearing transcript, vol. 52, p. 11285. 
129 Exhibit 137.07.45. 

"0 Hearing transcript, vol. 52, pp. 11268 -70. 1 
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reasonable, practical experience, would be able to come to relatively 
easily, having looked at all of these components? 

A. I think any mining engineer who had a good breadth of experience 
would have come to a similar kind of conclusion. 

Q. [Ils that a view that you would have expected anybody charged with the 
responsibility of regulating that mine, a regulator should also have been 
able to form? 

A. Yes, I think that - I think that given the same condition of breadth of 
experience, they would come to a similar kind of conclusion. "' 

It was Brown's considered opinion that, when a project stretches the limits 
of established technology, additional safeguards may be needed: 

A. If, indeed, one then saw from that kind of analysis that you were 
moving towards something that was either stretching well established 
technologies to the limits of experience around the mining world, then 
there might be need for a more extravagant involvement in the 
management of safety in the mine, for the inspection of it, for all of the 
mining operations. 

It's a kind of problem which I think a new technology experiences, 
whether it's in mining or in process engineering. You're moving into 
a territory that you do not have the background of experience to back 
you up and an additional safeguard might be needed. I should comment, 
these are personal views. These are - this is the way it appears to me as 
an individual, not in any way reflecting any other - any other 
involvement. 

Q. No, I appreciate that. But what you say has a ring of common sense to 
it, but if I'm understanding you correctly, I guess ... you're saying that 
everybody has to be cranked up those notches. And if we were to look 
at one part of it, and let's take, for example, the regulatory aspect, that 
we have to have a regulatory regime which can be cranked up those 
extra levels when they are faced with that kind of a scenario? 

A. Yes, I think that's - that summarizes a view."' 

CANMET employees continued to view the Westray project as far 
from trouble free. Almost a year later, on 25 August 1989, Brown wrote 
a memorandum to M.D. Everell, assistant deputy minister of the mineral 
and energy technology sector (of Energy, Mines and Resources Canada), 
commenting on an article in the Halifax Chronicle- Herald entitled 
"Caution Urged in Working Coal Mine." Brown testified that the article 
referred to the complicated geological structure of the Pictou coalfield and 
the possibility of spontaneous combustion due to the release of large 
volumes of gas.133 Brown wrote in part: 

What is clear is that the likelihood of Westray developing a routine and 
relatively trouble free mining method in the short term is very low. Methane 
(the coal is very gassy), faulting, depth, seam thickness, and the lack of 
experience with mechanized room and pillar mining in this geological 
environment all indicate that a lengthy curve /teething period should be 
expected.' 34 

Hearing transcript, vol. 52, pp. 11270 -71. 
12 Hearing transcript, vol. 52, pp. 11320 -21. 
1J3 Hearing transcript, vol. 52, pp. 11289 -90. 
134 Exhibit 137.07.01. 



418 The Regulators 

In reaching this conclusion, Brown relied on discussions with George 
Haslett, the group leader of the Cape Breton Coal Research Laboratory. In 
a follow -up memorandum to Brown dated 31 August 1989, Haslett 
commented on safety aspects of the Westray proposal. He cautioned as 
follows: 

The attached mine plan as outlined does not define coal thickness. ...The 
plan as presented is redolent of the worst features of the operation of Smoky 
River Coal Company formerly McIntyre Mines Coal Division. 

Without the following plans and drawings being made available 
[Haslett's list is detailed and substantial] ... the task of assessing the safety 
and health of the operations is obscured.135 

Following the explosion of the Westray mine, Haslett wrote to the 
Association of Professional Engineers of Nova Scotia (APENS), advising 
the association of his involvement in the Westray project. Haslett was 
explicit in stating that the "submission by Curragh Resources included 
only a single plan for the mine on a scale that ... was possibly 1:5000." 
He went on to state: "A plan of this size did not reveal to me any basis on 
which to judge the applicant's knowledge of the hazards of underground 
coal mining. "16 He had recommended to Brown that further detailed plans 
and drawings with accompanying text were required and that, until they 
were provided, consent should not be given to the operation. Haslett noted 
that "with the application of technology appropriate to the conditions 
encountered in the Westray mine the mine was technically feasible. "137 He 
then concluded: "However, with the present world supply position for coal 
and the supplementary financial investment necessary to maintain the 
appropriate technology, the financial analysis of the planned project would 
reveal unsatisfactory levels of return on investment." 

CANMET was sceptical about the Westray proposal: more detailed 
engineering and planning was required before Westray got the go- ahead. 
Ironically, the Department of Natural Resources expressed a similar view; 
it too felt that further planning was required before Westray could begin 
development. Instead of adopting the approach advocated by Brown and 
accepting that monitoring a project like Westray required additional 
safeguards, the department decided that the feasibility study submitted by 
Westray was sufficient to meet the requirements for a lease pursuant to the 
legislation. In the eyes of the department, its responsibility had been 
discharged. The department's responsibility to ensure that its own 
practices and those of the mining operators were "continually maintained 
at a high level and improved to keep pace with the ever changing 
technology of the industry" apparently fell by the wayside. 

15 Exhibit 137.07.04 -05. 
16 Exhibit 137.07.34. 

137 Exhibit 137.07.35 Brown testified that the federal government likely lent its support to the 
project on this basis. He was referring specifically to Stewart's report, in which Stewart said: 
"Technically, the proposal has no major failings" (Hearing transcript, vol. 52, p. 11335). 
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Development and Operation of the Westray Mine 
Mine Plan Changes 
Westray's mine plan saw numerous changes over the course of its short 
life. A few of these changes were approved by the Department of Natural 
Resources (see map 10, Approved Mine Layouts, in Reference). Other 
changes, including the development of the Southwest 2 section, were 
initiated by the company without the department's approval. In testifying 
before the Inquiry, employees of the department maintained that they were 
not aware of unapproved changes to the Westray mine plan. They further 
maintained that there was no reason why they should have been aware of 
such unapproved workings. It is clear that Westray was repeatedly in 
violation of the Mineral Resources Act. It is just as clear that the 
Department of Natural Resources knew or ought to have known that this 
was the case. 

Tunnel Realignment 1 

In January 1989, Westray submitted the revised Kilbom layout to the 
Department of Natural Resources. The revision altered the alignment of 
the two main access tunnels. There is conflicting evidence about how the 
department first learned of the realignment. According to Phelan, the new 
Kilbom plan first alerted the department that Westray was not driving its 
main entries in accordance with the approved plan. `38 Campbell also 
thought that the change to the alignment had been noted in the Kilbom 
revision; he did not recall any discussion in the department of the change 
being revealed during a site visit.139 Gillis testified that while on site, he 
noted that Westray was not following the approved plan. He learned from 
Arden Thompson that the company had altered the direction of the tunnels 
in order to decrease the angle of the slope. In speaking with Phelan later 
that day, Gillis discovered that Phelan had not previously been aware of 
the change.140 Thompson's recollection was that Phelan himself had come 
on site and noted the realignment. Thompson recalled that Phelan was 
"perturbed ... that we had a different alignment and that he wasn't aware 
of it. "141 According to Phelan, the fact that the company failed to point out 
the change to the Department of Natural Resources was the most 
significant issue. "2 

At that point, Phelan wrote to the company to inform it that any 
changes to the mine plan had to be approved by the department. In a letter 
to Gerald Phillips dated 26 January 1989, Phelan stated, "Any alterations 
or additions to the mine shall not be started until they have been approved 
by the Minister under Section 84 of the Act. "i43 

138 

139 

140 

141 

142 

143 

Hearing transcript, vol. 51, p. 11148. 

Hearing transcript, vol. 47, p. 10223. 

Hearing transcript, vol. 46, pp. 10125 -26. 
Hearing transcript, vol. 40, p. 8862. 

Hearing transcript, vol. 51, p. 11148. 

Exhibit 35a.0004. 



It was Phelan's view that the revision to the Kilborn plan "probably 
reflects some of the [operator's] thinking ... between the feasibility study 
and the detailed planning.' Jones believed the change to be a response to 
some detailed engineering work and pre -bid analysis from prospective 
contractors. He had not considered whether the company should have 
planned such an alignment at an earlier stage; he felt it was the company's 
responsibility to determine its own approach. If the plan used general 
engineering principles and an approach that would provide for a safe and 
efficient mine, it would meet the department's review.'45 

On 15 February 1989, Phillips wrote to Phelan requesting official 
approval for an alteration in the direction of the main rock tunnels.'46 
Phillips explained that the alteration "[c]ould provide for access into coal 
at drill hole #269, if the projected fault is not present at that location." 
Thompson's evidence on this point is worth mentioning. He testified that 
there was no coal in drill hole 269: "It was very, very, very poor quality 
there and definitely nothing that you would mine. "147 

On 17 March 1989, Jones responded to Phillips on behalf of the 
department. Jones assessed the proposed realignment. It was the 
department's view that the new tunnel alignment would generate 
substantially different conditions from those anticipated in the original 
tunnel alignment. Jones warned the company that "[t]here may be three 
intersecting faults in the area of the main access tunnels.... The original 
tunnel alignment intersected these major faults at only one location. The 
proposed new alignment will intersect the fault at four locations." Jones 
was also concerned about the extent of drilling; nine holes were drilled to 
test the original tunnel alignment while only two, located at the extreme 
ends of the tunnel, had been drilled to test the proposed alignment. Jones 
made it clear that the issues he discussed "are considered to be a 
significant change to the existing plans" and that the issues "should be 
investigated and discussed with our Department prior to approval of the 
revised plan. "148 In testimony, Inquiry expert Adrian Golbey agreed with 
the issues that Jones had raised and that Jones had rejected the proposal 
until further technical detail for the realignment was made available.149 

On 23 March 1989, AMCL's Hans Bielenstein commented on 
Westray's proposed new tunnel alignment.150 Bielenstein's assessment 
appeared to take only one fault into consideration. It seemed that AMCL 
did not consider relevant, or was not alerted to, the existence of other 
faults. Bielenstein wrote: "The projected fault zone ... will have to be 
traversed in either case. The new alignment has the advantage that the fault 

144 Hearing transcript, vol. 51, p. 11148. 
14s Hearing transcript, vol. 48, pp. 10546 -47. 
106 Exhibit 35a.0005. 

147 Hearing transcript, vol. 40, p. 8865. In light of Thompson's comments, one wonders what was 
on Phillips's mind when he requested this change. 

146 Exhibit 35a.0209 -10. 
149 Hearing transcript, vol. 3, pp. 563 -68. 
1" Letter to Gerald Phillips (Exhibit 35a.0007 -08). 
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will be intersected at almost right angles." AMCL recommended that a 
drillhole be scheduled in the vicinity of the turn in the new alignment and 
that original geophysical data be reprocessed and reinterpreted. Bielenstein 
left Phillips with a few words of caution: "Gerald, remember that the 
geology interpretation for Placer Development was carried out under 
rather stringent time constraints. Now that the Pictou project is a reality, 
the geological data base and its re- interpretation must be high on your 
priority list." 

Golbey suggested that there may have been new information or 
possibly that AMCL was providing the best information it could on the 
data, but that Phillips was being warned to do his homework.151 Golbey 
testified that Bielenstein's comments could have constituted a warning 
about the background of the information, for AMCL echoed the comments 
made by Naylor in March 1988. 

On 27 March 1989, Phillips responded to the concerns expressed by 
Jones in his letter of 17 March.152 Phillips stressed that Westray and 
AMCL did not feel that the new alignment would intersect any more faults 
than the original alignment. He enclosed AMCL's 23 March review of the 
new alignment. Phillips went on to address Jones's concern about the 
extent of drilling. In his view, the drill holes from the original alignment 
could be transferred along strike onto the proposed new alignment - 
Westray felt the proposed new tunnel alignment was well defined with 
13 drill holes. 

Phillips then outlined the advantages of the new alignment, including 
the possibility of earlier access to coal with more rapid and less costly 
development. He concluded by stating: "Westray Coal Inc., along with its 
consultants AMCL and Dames and Moore do not feel the proposed new 
alignment will be substantially different than the structure and conditions 
anticipated from the original tunnel alignment." Golbey testified that, in 
his view, Westray in this letter did not provide the department with a 
satisfactory answer to the matters raised by Jones. Golbey found it 
"difficult to believe that AMCL in fact provided any geotechnical 
input. "153 With the exception of at least a couple of boreholes seen in 
Exhibit 68, Golbey reported that he had seen "no geological report or 
support or even internal notes of any re- evaluation. "154 

On 18 May 1989, Phillips sent Jones copies of a drawing signed by a 
professional engineer.155 On 23 May 1989, Phelan wrote to Dr Richard 
Potter, the assistant deputy minister, recommending that the minister give 

151 Hearing transcript, vol. 3, pp. 571 -72. 
152 Exhibit 35c.0106-07. 
153 Hearing transcript, vol. 4, p. 592. 
154 Hearing transcript, vol. 6, p. 1178. Jones testified that AMCL had subcontracted Geo- physi- 

con to reinterpret the geophysics (Hearing transcript, vol. 48, p. 10551). Geo -physi -con 
produced a report entitled "Interpretation of Reprocessed Reflection Seismic Data, Pictou 
Coal Field," dated February 1990 (Exhibit 76.18.056), although it is not clear specifically if 
Jones was making reference to this report. 

'55 Exhibit 35c.0109. 
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formal written approval for tunnel alignment under section 84 of the 
Mineral Resources Act: 

After reviewing the Company's plans, we asked them to have their 
geological consultant review the alignment and to have the tunnel plans 
approved by a professional engineer. Westray Coal Inc. had Associated 
Mining Consultants Ltd. (AMCL) conduct a geotechnical evaluation of the 
tunnel alignment. AMCL determined that ground conditions for the new 
tunnel alignment will be substantially the same as for the currently approved 
tunnel alignment. Based on our review of the project and this additional 
information, we gave Gerald Phillips verbal approval to begin the 
construction work which is now underway. We have now received copies 
of the plans signed by a professional engineer.'" 

On 26 May 1989, DNR minister Jack MacIsaac advised Phillips that 
the tunnel realignment had been approved.'$' 

Finding 
Westray Coal failed to advise the Department of Natural Resources of its 
first tunnel realignment. When the department learned of the change and 
informed the company of the proper channels to be followed, the 
company proceeded to request departmental approval. Although the 
department appeared to express valid concerns about the realignment, the 
record indicates that the department approved the change without the 
company's first having addressed those concerns. 

Tunnel Realignment 2 - "Turn North Sooner" 
In early 1991, Westray Coal again decided that the main access tunnels 
were to be realigned. On 25 February, Kevin Atherton wrote to Phelan 
requesting approval for a further change in the tunnel alignment.158 This 
time, the company intended to "turn north sooner." Atherton explained 
that the "revised alignment has been developed after considering the latest 
geological information available from drill holes 425 and 428, geologic 
mapping in the tunnels, and the latest geological interpretations." The 
department was assured that the new alignment maintained the 100 m 
barrier pillar to the Allan mine. 

Jones testified that the "turn north sooner" change came about when 
the company intersected a fault that put them into the coal horizon; the 
department became aware of this change through conversations with 
company officials.159 Jones was not concerned about the company's 
making a second change to its access tunnels; rather, he felt the company 
was "reacting to situations as they developed and I think they were 
reacting fairly reasonably. "160 

156 Exhibit 35a.0011. 
1S7 Exhibit 35a.0012. 

158 Exhibit 35a.0013 -14. 
'59 Hearing transcript, vol. 48, pp. 10553 -54. The "coal horizon" refers to the strata in which the 

Foord seam occurs. 
160 Hearing transcript, vol. 48, p. 10556. 
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On 7 March 1991, Phelan wrote to Atherton approving the mine plan 
pursuant to section 93 (2a) of the revised and newly enacted Mineral 
Resources Act.161 Golbey testified that there was no technical report of any 
sort submitted in support of this application for change.162 Despite this 
fact, the department's approval came promptly. The approval of the 
Department of Natural Resources for both the first and second realignment 
sent a clear message to the Westray operator: the department was not at all 
critical when it came to the regulation of the Westray mine. The lenient 
pattern set by the department at this early stage continued. 

Mining Permit 
In August 1991, the Department of Natural Resources issued Westray 
Coal a mining permit pursuant to the newly enacted Mineral Resources . Act. The regulatory review conducted by the department was indifferent. 

Westray had acquired a mining lease pursuant to the old Mineral 
Resources Act. On 6 March 1991, the new act came into force. It required 
an operator to acquire both a mining lease and a mining permit. Under this 
legislative regime, a developer could acquire a mining lease upon 
demonstrating to the department that there was something to be leased. It 
was incumbent on a developer to provide the department with detailed 
mine plans before obtaining a mining permit. This two -step process 
provided the leaseholder with the "comfort ... and ability" to go into more 
detail in devising a mine plan to be submitted for a mining permit.'63 

Section 181 of the new act provided a means by which a lessee under 
the old legislation could bypass the permit application process: 

Permits for existing mines 
181(1) Subject to subsection (1) of Section 92, a mining permit shall be 

issued pursuant to this Act to all lessees, gypsum operators, 
limestone operators and operators mining abandoned minerals in 
respect of the mine in production at the coming into force of this 
Act. [Emphasis added.] 

Section 2(ah) of the act defines "production ": 

Interpretation 
2 (ah) "production" means the winning, taking or carrying away for sale 

or exchange of a mineral, mineral -bearing substance, gypsum, 
limestone, tailings or any product thereof, except for the purpose 
of assaying, sampling or metallurgical testing. [Emphasis added.] 

The issue is whether Westray was "in production" on 6 March 1991, thus 
qualifying automatically for a mining permit, or whether Westray should 
have been required to apply to the Department of Natural Resources for a 
mining permit pursuant to the newly enacted Mineral Resources Act. 

161 Exhibit 35a.0015. 
162 Hearing transcript, vol. 5, pp. 877 -78. 
163 Phelan (Hearing transcript, vol. 51, pp. 11135-36). 
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Atherton, the Westray employee responsible for tracking coal 
production from the mine, testified that Westray had not reached saleable 
coal until June 1991 at the earliest.'64 It was the view of the department 
that, as of 6 March 1991, Westray was well down into the coal seam. The 
operator had turned north into the coal seam and was producing coal that, 
according to Phelan, "we considered could be saleable - or would be sold 
eventually. "1b5 The department had been advised that Westray was 
stockpiling coal for the commissioning of its wash plant. The coal, 
therefore, would produce a saleable product.' 66 The testimony of Jones 
revealed that the department's exclusive source of information was Gerald 
Phillips, Westray's mine manager. The Department of Natural Resources 
did not question or make any effort to verify Phillips's word.167 On this 
basis, the department decided that the Westray project would be 
"grandfathered" under section 181 of the newly enacted legislation. 

It was Golbey's opinion that, as of 6 March 1991, Westray Coal was 
not "in production "; Westray was some two to three hundred metres away 
from any coal that could be stockpiled.168 He could not find any proper 
basis pursuant to either sections 90 or 181 of the new act for the 
Department of Natural Resources to have issued a mining permit to 
Westray Coal.'69 

On cross -examination, Golbey testified that he interpreted 
"production" to mean the winning of coal for sale through mining, as 
opposed to chance encounter while driving the mains.170 He acknowledged 
that Westray had asked for the second realignment in order to get into coal 
earlier and that various records indicate that Westray was in fact into coal 
as a result of the "turn north sooner" realignment in approximately 
February 1991. It should be noted, however, that the department's 
approval for the "turn north sooner" change was not sent until 7 March. 

Whether the department properly concluded that Westray was in 
production as of 6 March 1991 is but the first of two troublesome issues. 
The second, and perhaps more important, issue is the manner in which the 
department came to conclude that Westray was to be "grandfathered" 
pursuant to section 181 of the new legislation: it accepted the operator's 
word without any supporting documentation, verification, or even simple 
inquiries. 

164 Hearing transcript, vol. 35, pp. 7517 -18. 
166 Hearing transcript, vol. 53, p. 11532. Phelan was emphatic: "They were in production, as far 

as that clause [s. 181(1)] goes, by no stretch of the imagination" (pp. 1 1532 -33). 
166 Don Jones (Hearing transcript, vol. 50, p. 10959). 

167 Hearing transcript, vol. 50, p. 11036. Again, this fact strongly suggests a further abdication 
of the department's duty to ensure that the resource was being exploited efficiently and safely. 

168 Hearing transcript, vol. 5, p. 827. 
169 Hearing transcript, vol. 5, p. 840. Section 90 of the act deals with application for a mining 

permit. 

170 Hearing transcript, vol. 6, p. 1142. 
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More Mine Plan Changes 
On 7 March 1991, the same day the department approved the second 
change to Westray's tunnel alignment, Phelan wrote to Phillips as follows: 

As we discussed today, the mine layout as shown on your drawing, "Mine 
Development Plan - Showing 1991 Production," dated December 1, 1990, 
which you gave us informally during our recent visit to your property, 
differs substantially from the mining layout as shown in Figure 3.3 of your 
report, "Technical and Cost Review of the Pictou County Coal Project, 
Volume 1," by Kilbom Limited, which you submitted with your Mining 
Lease Application. "' 

Phelan further advised that, if Westray intended to develop a new layout, 
the department would require new drawings and supporting 
documentation. This letter indicated that the Department of Natural 
Resources was aware that Westray was not operating in compliance with 
the approved mine plan. 

On 5 April 1991, Phillips sent what appeared to be a response to 
Phelan's letter of 7 March 1991. "Z Phillips advised the department that 
Westray's engineering department was updating its geological 
interpretation of the Foord seam based on the results of recent drilling and 
mapping. He further reported that the reinterpretation would require a 
revision to the mining layout and that a new mine plan would be submitted 
to the department for approval as soon as it was complete. Golbey testified 
that he was unable to identify any such exploration, drilling, or mapping 
work in the records of the Inquiry.13 Westray did not forward a revised 
mine plan to the department as promised. And the Department of Natural 
Resources, seemingly aware that Westray was not complying with 
approved plans, failed to follow up with the operator. 

On 6 September 1991, Phillips wrote to the department, this time 
requesting approval under the Mineral Resources Act to revise the mine 
plan to include the Southwest block.14 Phillips forwarded to the 
department a map of the proposed Southwest mining block. He explained 
that the revision to the plan enabled the company to monitor subsidence 
in this block. Although the proposed plan created only a 40 m barrier pillar 
to the flooded Allan workings, Phillips assured the department that the 
company would be taking precautions to ensure that it did not encounter 
high water pressures. The department failed to respond to Westray's 
proposed changes. 

It is clear that subsidence monitoring was not the driving force behind 
the company's decision to alter its mining course. According to Atherton, 
by the time Phillips had written to the department, development had in fact 
commenced in the Southwest district. Atherton testified that, while testing 
for subsidence may have been "in the back of our minds at the time," the 
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reason for entering the Southwest area was simple - Westray needed 
coal.15 Thus, this request for approval to revise the plan suggests another 
instance of Westray management's misleading the regulators. 

In testimony, Phelan and Jones commented on the department's 
knowledge of Westray's proposed mine change. Phelan was uncertain 
whether his department had been aware that the company had begun 
mining the Southwest district at this time.1' In his opinion, the company 
had not been given approval to operate in accordance with this revised 
plan."' It was Phelan's understanding that part of the reason for going into 
the Southwest area had been to test for subsidence. He was aware that the 
company was also interested in getting into coal production sooner than 
planned.18 

Jones learned in October 1991 that Westray was mining the Southwest 
section. He was advised on a site visit that the company was mining 
according to its September submission to the department. According to 
Jones, the company was still adhering to the Kilbom layout - the plan had 
just been reoriented. The department reviewed the plan, but did not see 
anything that required an approval or rejection. Nor did it see any problem 
with the company's proceeding in that manner.1' The department's 
position is difficult to accept in light of the fact that the new plan 
encroached on the 100 m barrier pillar to the Allan mine. The manner in 
which the company actually mined the Southwest section did not 
correspond to the September plan. Jones said he had not been aware of the 
discrepancy.' 8° 

The Department of Natural Resources did not formally respond to 
Westray's request for approval to revise the mine plan to include the 
Southwest block. Despite this fact, it was Phelan's view that there had not 
been a relaxation of the regulatory regime.181 The department, according 
to Phelan, did not have time to respond to Phillips's letter prior to 
receiving a letter and revised mine plan on 3 October 1991, the feather 
plan. 182 

Feather Plan 
Almost a month after the Department of Natural Resources received the 
company's supposed "subsidence testing plan" (6 September 1991), the 
department received a proposed mine plan from Phillips. Jones assessed 
and summarized the changes being proposed by the company in a 

15 Hearing transcript, vol. 34, p. 7377. 

16 Hearing transcript, vol. 51, pp. 11166 -67. 
17 Hearing transcript, vol. 52, p. 11409. 

18 Hearing transcript, vol. 51, p. 11161. 

19 Hearing transcript, vol. 50, pp. 10887 -91. 
180 Hearing transcript, vol. 50, pp. 10897 -98. 
181 Hearing transcript, vol. 51, pp. 11173 -74. 
182 Hearing transcript, vol. 53, pp. 11443-44. "Feather plan" was a term devised post -explosion; 

it was not a term known to the department or the company prior to the Westray explosion. It 
is descriptive of the appearance of the mine plan. Map 11 in Reference shows a small portion 
of the feather plan. 
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memorandum to Phelan dated 20 November 1991.183 He expressed the 
following concerns: 

Westray had made revisions in the main access slopes without fully 
realizing the implications of these realignment changes 
Westray had moved into the Southwest section in order to expedite coal 
production without properly considering the factors that may have been 
incorporated into the mine plans by AMCL; the plan was devised 
without any new geotechnical investigations 
Westray had revised its original plan for the east main entries from a 

three -entry to a two -entry system, increasing the potential for subsidence 
in the area of the Trans -Canada Highway 
Westray had revised the orientation of other mining sections, although 
the original alignment appeared to be a more logical orientation 
Westray had provided only generic plans for its depillaring operations. 

In his testimony, Jones backtracked and trivialized the concerns he had 
expressed more than four years before. In relation to his comments about 
realigning the Southwest block without due consideration of the factors 
incorporated by AMCL, he testified that he strongly suspected that AMCL 
did not incorporate in its planning the high horizontal stress later identified 
by Golder Associates.184 Jones testified that his memorandum had been 
intended merely to express the fact that Westray would have to pay 
attention to the planning of its depillaring operation with diligence, as 
would any mining company.185 Jones had not intended to suggest that the 
company's planning was inadequate; rather, his concern was with the 
barrier pillar. He intended to send a loud signal to the company that 
intrusion into the barrier pillar was a fundamental issue.186 

At the time, Phelan clearly accepted that the observations and 
reservations in Jones's memorandum were serious. Two days later, on 
22 November 1991, Phelan wrote a letter to Phillips and a memorandum 
to John Mullally, the deputy minister of the department. Both the letter . 
and the memorandum dealt with Westray's proposed "feather plan"; 
neither offered departmental support for the proposed mine changes. The 
internal memorandum to the deputy minister was unequivocal in its 
message: 

Before starting construction of the slopes, the Company submitted a revised 
plan showing a new location for the main slopes. I approved this plan but, 
in hindsight, realignment of the tunnels has not been in the best interest of 
the Company. Since then, the Company have proceeded to develop the mine 
in a manner that differs from the approved plan. Westray are clearly in 
violation of the Mineral Resources Act which could lead to the forfeiture of 
their Mining Permit. We believe Westray are making important decisions 

183 Exhibit 35a.0036. 

180 Hearing transcript, vol. 50, p. 10798. 
185 Hearing transcript, vol. 50, p. 10869. 
186 Hearing transcript, vol. 48, p. 10567. 
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regarding the mine plan without sufficient input from professional mining 
engineers who have sufficient experience in this type of operation.1ß7 

Phelan's letter to Westray was weak and mild in comparison: 

We note that the mine plan has not been approved by a person licensed to 
practise professional engineering in the Province of Nova Scotia ... and is 
therefore not acceptable. 

When you resubmit the plan, please include a report that notes the 
major changes from the previously approved plan and which provides 
information to support or justify the revised plan. 

In the absence of information explaining the changes you are proposing, 
it is difficult to provide specific comments in this letter but our concerns 
relate to the safety of mine workers, the affects [sic] of subsidence and the 
efficient operation of the mine.'" 

In his testimony, Phelan attempted to diminish the significance of his 
statements of earlier years, when he had been director of mining 
engineering. Phelan testified that he was concerned that the company had 
strayed from the approved mine plan and that the new plan showed 
Westray operating inside the 100 m barrier pillar. In retrospect, though, he 
was uncertain whether Westray was "clearly in violation of the Mineral 
Resources Act.... I wasn't so sure that I could win a case on that if it ever 
got to be a serious discussion with the company and they ever challenged 
me on that." For this reason, he softened his letter to Phillips.189 When 
Inquiry counsel pointed out that both the memorandum and the letter were 
written on the same day, Phelan then said he did not agree that the letter 
to Phillips had been a soft document. Rather, Phelan saw no significant 
change between the wording of the memorandum to Mullally and the letter 
to Phillips.190 According to his testimony, he was certain Phillips had 
understood through their discussions that, if "he continued down this road 
... he would be in violation [of the act]. "191 Mullally himself agreed that 
the letter to Phillips took a much softer tone than the memorandum sent 
to him.'92 

The testimony of Mullally, the deputy minister at the time, was 
unimpressive and not insightful. Mullally recalled that, in the fall of 1991, 
senior staff had brought to his attention a difficulty with the mine plan 
change.193 He testified that he had not fully appreciated the seriousness of 
the situation at the time.194 Mullally did not recall whether he had 
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discussed the 22 November memorandum with Phelan;195 whether this 
memorandum had been discussed with the minister; or whether, prior to 
a discussion with counsel shortly before his testimony, he had been 
familiar with either section 93 or section 94 of the Mineral Resources Act. 

Mullally testified that he had not been aware in 1991 that Westray was out 
of compliance with section 93. He did not recall whether he" was aware in 
1991 that the minister of the department had a statutory obligation to act 
on a recommendation for review of a mining permit pursuant to section 94 
of the act Mullally did not agree that a deputy minister would be expected 
to be familiar with all the legislation relating to the mandate of his 
department, or those portions that impacted on the minister's actions.'96 
Mullally believed that a deputy minister should have some knowledge 
depending on the circumstances, but that he relied on staff and solicitors 
to bring such information to his attention. Mullally did agree that it was 
reasonable to expect that the deputy minister would seek advice from staff 
on the details of pertinent legislation upon receipt of such a memorandum. 
He further agreed that it was reasonable to expect that the memorandum 
would have generated discussion between himself and Phelan.197 

Mullally recalled discussing the changes to the mine plan with his staff 
from time to time. Although he did not recall the specifics of these 
discussions, his impression was that Westray was sometimes difficult to 
deal with and slow or hesitant to respond to the department's requests.198 
In fact, in a pre -hearing interview with Inquiry counsel John Merrick, 
Mullally stated that "generally after some discussions, negotiations, maybe 
a bit of arm -twisting, they complied. "199 In testimony, he noted that the use 
of the word "negotiation" or "arm twisting" was too "descriptive." 
Mullally felt that, in the case of a professional difference of opinion with 
respect to mine plans, it was reasonable to work things out with the 
operator. There might be times, however, when the regulator had to use its 
powers to enforce compliance rather than negotiate or persuade.200 

Mullally's evidence and action starkly contrast with the approach of 
John Laffin, the former deputy minister of the department. Laffin testified 
that, if he had received the memorandum of 22 November 1991, he would 
have said: "You just stop the operation until we find out where we are. "201 

The evidence of Don Jones on this point is difficult to accept. Jones 
did not consider the company's failure to advise the department of changes 
or to address the concerns expressed in his memorandum a sufficient basis 

'95 Hearing transcript, vol. 54, p. 1 1688. 

16 Hearing transcript, vol. 54, pp. 11695 -704. Again, this is in stark contrast with the perception 
of the duties of a deputy minister as held by Harry Rogers, deputy minister of Industry 
Canada. 
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198 Hearing transcript, vol. 54, pp. 11679 -81. 
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on which to terminate Westray's mining permit.202 Jones did not agree 
with Phelan's view that Westray had been making decisions without 
sufficient input from professionals. He did not agree that it was in 
violation of the act. In his view, the company had begun to bring in a 

tremendous amount of skill from consultants.203 Nancy Ripley- Hood's 
recollection of the event stands in glaring contrast to Jones's testimony. 
Ripley- Hood's impression was that Jones was "100 percent prepared to 
shut them [the company] down" if it not provide plans that gained the 
approval of the department. She further stated that, at that point, Jones was 
aware that the company was not mining in accordance with the approved 
mine plan.204 Jones did not recall the discussion with Ripley -Hood and did 
not believe he was of that view in December 1991 205 

On 2 December 1991, Ripley -Hood wrote to Mullally and advised him 
that Phelan's letter to Phillips of 22 November 1991 had been forwarded 
to Westray's banker, the Bank of Nova Scotia, via the bank's solicitors.2o6 
This letter notified the bank that the company was in default and that its 
mining lease was in jeopardy. 

Brian West, a representative of the Bank of Nova Scotia, testified 
before the Inquiry. His evidence revealed that the bank would have reacted 
much differently to the level of concern expressed in Phelan's 
memorandum to Mullally had it received a copy of the memorandum 
rather than Phelan's letter to Phillips. West testified that he would have 
been compelled to bring such a memorandum to senior bank executives.207 
The copy of Phelan's letter to Phillips did motivate the bank to increase 
contact and take a better look at the Westray situation. At a meeting in 
early January 1992 with the Department of Natural Resources, West 
sought assurance from Phelan and Jones that the mine plan had indeed 
been approved and that Westray was not continuing along a path that 
would jeopardize its lease. Phelan and Jones assured West that the plan 
was approved and reiterated that they wanted to improve communication 
lines with the company. In retrospect, West said he would have to 
conclude that the relationship between Phillips and the department was 
"not as healthy as it ought to be. "208 

Alan Craven, vice -president and general manager of AMCL, the Bank 
of Nova Scotia's engineering consultant, received the letter sent to the 
bank. Craven had no recollection of whether the Department of Natural 
Resources said it was going to take any action to ensure that Westray was 
mining in accordance with approved mine plans in the future. In light of 
the problems at Westray, he would have expected some action to be taken. 
Craven met with staff of the Department of Natural Resources in February 
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Wongawilli and Short -Range Plans 
On 17 December 1991, Phillips wrote to Phelan with a new mine 
development plan, the "Wongawilli" plan.210 Although the new mine plan i did not identify how the company would enter the Southwest section, the . department accepted that the proposed plan was essentially the same as the 
room - and -pillar mining method shown in the Kilborn report.21' Two days 
later, the department received a short-range plan (Alternative 2) for the 
Southwest section.212 Prior to the department's receiving the short-range 
layout on 19 December 1991, Westray president Marvin Pelley made a . 10- to 15- minute oral presentation to Jones on the proposed mining 
method. Pelley explained to Jones precisely how the revised plan 
conformed to the original Kilborn layout.213 The company created a 
transparency of the pillar design found in the blueprint of the Kilborn 
study and superimposed it over the company's proposed short-range plan. . When the pillars were split, those remaining were said to be the same 
width as those found in the Wongawilli plan.214 Jones testified that he may 
have used some overlays subsequently to confirm that the proposed 
layouts reflected the original Kilborn plan, but that any concerns or I 
209 Hearing transcript, vol. 49, p. 10667. 

210 Exhibit 35a.0040. Like the feather plan, the Wongawilli plan is a term adopted post- e explosion. The Wongawilli plan is named after a specific coal- mining system developed in 
Australia. 

21 Phelan testified that Jones had explained the Westray plan to him. He believed it was "again, 
essentially, the room -and- pillar method as shown in the Kilbom reports on which we base the 
mining permit" (Hearing transcript, vol. 51, pp. 11208 -09). 

212 Exhibit 76.05. This plan is reproduced as map 12 in Reference. 

21 Hearing transcript, vol. 50, pp. 10812 -13. 
214 Hearing transcript, vol. 50, pp. 10834 -35. I I 
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1992. The department did not disclose any knowledge of Westray's 
deviating from the approved plan. Craven was unaware of the company's 
non- compliance.2°9 

RECOMMENDATION 

51 The province should act to ensure that deputy ministers' positions are 
adequately described in detailed job descriptions. Such job descriptions 
should include but not be limited to the following requirements: 

(a) Upon appointment, the deputy shall forthwith familiarize himself or 
herself with all the operations of the department set out in a current 
organizational chart. 

(b) The deputy shall have a working knowledge of all the legislation and 
regulations the department is administering. 

(c) Where there is more than one department with responsibilities for 
common projects or interests, the deputy shall ensure that proper 
procedures are instituted and maintained to provide adequate liaison 
with the other department or departments with the result that no gaps 
exist in the administration of the legislation. 
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outstanding issues he may have had were addressed by this brief oral 
presentation 215 

The Department of Natural Resources did not conduct any real review 
of the Southwest plan. The plan was not reviewed to determine whether 
it was a safe and efficient layout for coal extraction. According to the 
company and the department, the layout was identical to the Kilborn 
layout.216 On 20 December 1991, Phelan wrote to Phillips and approved 
both the revised mine development plan and the short-range plan for the 
Southwest block.217 Jones himself agreed that the total communication 
over the submission and approval of this plan consisted of a relatively 
brief meeting, an oral explanation, a copy of the plan with no textual 
material, and the subsequent receipt of a copy of the plan signed by I 
Phillips and Atherton.218 Atherton had not felt any discomfort in putting 
his engineering stamp on the proposed layout, as he had considered and 
relied upon other professional expertise in doing so.219 In his testimony, i 
Atherton agreed that the changes to the main entries going up to the North 5 
block were required solely because of the earlier alterations; nothing about 
the geological data, faults, or ground conditions justified the changes.22° 

It is difficult to understand why top officials in the department shifted 
their positions in such a way, given that neither of the plans resubmitted S 
by the company was supported by any documentation. The approved Mine 
Development Plan was put to Laffin during his testimony before this 
Commission. His reaction was quite telling: 

Q. ... My question to you is whether or not you would have been satisfied 
with this type of a mining plan and would this type of a mining plan, at 
this stage, have been satisfactory to you? S 

A. Well, is this ... just a change or, you know, is this the proposed plan? 
There must have been a detailed -a more - you know, this is a sketch. 

Q. That's what was sent. 
A. Yeah.22' 

Inquiry ground control expert Dr Miklos Salamon commented on the 
adequacy of the short-range mine plan submitted to and subsequently 
approved by the Department of Natural Resources in December 1991: 

Q. Merely the submission of that plan then wouldn't give you an 
opportunity to evaluate what they were really intending to do and 
whether what they were intending to do would be safe or efficient. 

S 
215 Hearing transcript, vol. 50, pp. 10813 -15. 
2'6 Phelan (Hearing transcript, vol. 51, p. 11172). 

21 Exhibit 35a.0046. 

218 Hearing transcript, vol. 51, p. 10817. 
219 Hearing transcript, vol. 34, pp. 7390 -91. Atherton's conduct in this instance clearly conflicted 

with his duties as a professional engineer. The Canons of Ethics for Engineers specifies: "A 
Professional Engineer:... shall sign and seal only such plans, documents or work as he 
himself has prepared or carried out or as have been prepared or carried out under his direct 
professional supervision" (Appendix to the By -laws of the Association of Professional 
Engineers of Nova Scotia, s. 5). 

22° Hearing transcript, vol. 34, pp. 7403 -04. 
221 Hearing transcript, vol. 70, p. 15483. 

S 
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A. Well, I must say, if one of my students would submit this, I would send 
it back. 

A. And say "Come- back when you 've got a plan. "' 
s About the oral presentation made by the company in the presence of s Jones, Salamon stated that it is unsatisfactory practice to give approvals 

for mine changes on the basis of verbal presentations when there is no 
adequate supporting documentation.223 He went on to say that he was not 

S 
convinced by the company's argument. There were fundamental 
differences between the Kilborn layout and the plan presented to the 
department; the plan was simply unacceptable. In Salamon's opinion, 
anyone competent in pillar mining would have deduced that, no matter . how you turn the transparency, the Kilborn room - and -pillar method was 
not the same as the short-range plan for the Southwest section submitted 
by the company.224 Salamon definitely would have expected a follow -up 
on the part of the Department of Natural Resources in circumstances 
where this kind of mine plan was approved.225 There is no record of any . such follow -up by the department. 

The Department of Natural Resources, even with the benefit of 
hindsight, felt its actions were justified. Although Phelan would have s preferred to see the company follow the original plan, he testified that each 
of the changes presented to the department had been justifiable and that 
there was no reason to have denied the company approval.226 Jones 
similarly testified that Westray's original mine plan was a good plan. In 
his opinion, each of the changes presented to the department had been 

S reasonable and appeared to be supported.22' 
Adrian Golbey expressed a different view. He made reference to 

section 63(1)(b)(v) of the Mineral Resources Regulations, which requires 
that an application for a mining permit include a mining plan containing 
engineering drawings and a description of ventilation for each phase of 
development.228 Golbey did not find any mine plan filed with the 
department that contained engineering drawings and descriptions for 
ventilation during each phase of the mine.229 He agreed that it would be . prudent for a regulator to require this information in advance of issuing a 
mining permit, since it is needed to determine the efficiency and safety of 

222 Hearing transcript, vol. 7, pp. 1323 -24. Emphasis added. 
223 Hearing transcript, vol. 14, pp. 2481 -82. 
224 Hearing transcript, vol. 15, pp. 2766 -69. 
225 Hearing transcript, vol. 15, pp. 2773 -74. 
226 Hearing transcript, vol. 51, p. 11151. It is significant to note that Phelan, in his 22 November 

1991 memorandum to Mulially, stated that "in hindsight, realignment of the tunnels has not . been in the best interest of the Company." 
227 Hearing transcript, vol. 48, p. 10522. 
228 Mineral Resources Regulations made under the Mineral Resources Act (1989). 
229 Hearing transcript, vol. 5, p. 833. Nor did he find engineering drawings and description for 

roof support, dewatering, distribution of services, or proposed methods, schedules, and 
procedures for development work - all of which is required under section 63. 
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a mining operation.230 Golbey agreed that the minister had had an 
insufficient basis upon which to make a determination, pursuant to section 
84 of the old Mineral Resources Act, that an unforeseen difficulty arising 
during the progress of the mining operation had necessitated a change in 
the mine plan; no such basis was ever presented to the department.23' 
Based on the mine plans submitted to the department, according to 
Golbey, there was no basis for the minister to determine that the project 
would result in efficient and safe mining, as required by section 90 of the 
revised Mineral Resources Act.232 

Bulk Sample Permit 
It was in the fall of 1991 that the Department of Natural Resources 
expressed its concerns about Westray's non -compliance with the approved 
mine plan. It was also in the fall of 1991 that the Department of Natural 
Resources helped Westray obtain a bulk sample permit to mine an open 
pit. On 19 November, Phillips made a formal application to the minister 
to take a 200,000 to 500,000 tonne bulk sample of coal from the open -pit 
reserve. Two days later, on 21 November, Ripley -Hood wrote to Phelan 
about Westray's application for a bulk sample permit.233 Ripley -Hood 
advised that Westray would need mineral rights to the surface coal before 
extracting anything from the area. She further advised: 

that a special licence or lease was required 
that taking 500,000 tonnes was, by definition, mining under the Mineral 
Resources Act, and therefore a mining permit was the appropriate 
document 
that excavation permits could not exceed 100 tonnes 
that there was no authority for the authorization of a bulk sample in 
excess of 100 tonnes. 

That same day, Mullally sent a confidential briefing note to the 
minister advising, among other things, that the amount of coal involved 
was far in excess of what was normally considered a bulk sample and that 
a surface mining operation to extract 100,000 to 200,000 tonnes would 
have to be registered under the Environmental Assessment Act.234 On 
6 December 1991, Ripley -Hood again wrote to Phelan and evaluated the 
possible ways in which Westray could be authorized to commence actual 
mining. Ripley -Hood explored the options of issuing an excavation permit, 
a special lease, or a mining permit to Westray. The least desirable route 
was to issue an excavation permit. The issuance of a mining permit was 
the recommended course of action. Ripley -Hood concluded that she could 

230 Hearing transcript, vol. 5, p. 834. 
231 Hearing transcript, vol. 5, pp. 878 -79. This refers to Phelan's letter of 7 March 1991 to 

Atherton approving Westray's "turn north sooner" request. 
232 Hearing transcript, vol. 5, p. 836. 
233 Exhibit 137.04.39. 

2J4 Exhibit 137.11.08. 
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not "find any other way around . . . the Mineral Resources Act's 
provisions. ' 235 

On 18 December 1991, Phelan wrote to Mullally enclosing documents 
for the minister's signature, including Mining Permit No. 0034 for a 

200,000 tonne bulk sample.236 Phelan noted that the cost to reclaim the 
area would be in excess of $1 million. He had been advised by Curragh 
that it was unable to provide a reclamation bond in this amount. Phelan 
further noted that Curragh had not obtained permission from the 
Department of the Environment to carry out the activity authorized by the 
mining permit. On 18 December 1991, following a meeting between 
Westray Coal and the Department of the Environment, Jones wrote to 
Phelan advising that the Department of the Environment would issue a 
100,000 tonne bulk sample permit provided that a number of conditions 
were met.' It was concluded from the meeting that Westray would 
submit a revised application for the bulk sample permit by 20 December, 
and that the Department of the Environment would prepare the bulk 
sample permit for 100,000 tonnes. 

By letter dated 17 December 1991, the minister of the Department of 
Natural Resources wrote to Phillips enclosing a mining permit (dated 
19 December 1991) to extract a bulk sample of coal in the amount of 
200,000 tonnes. He indicated that, once the amount of the reclamation 
security had been set by the department, it was a condition of the mining 
permit that Curragh submit and maintain the reclamation security in an 
acceptable manner. The record indicates that the reclamation security had 
not been posted by Curragh prior to the department's issuing the mining 
permit. In testifying before the Inquiry, Mullally agreed that, based on the 
documentation, it appeared that the licence and other documents were 
issued without a reclamation bond from Curragh.238 Section 97(1) of the 
Mineral Resources Act (1990) clearly states the requirement for 
reclamation security: 

97(1) The applicant for a mining permit or excavation permit shall post 
cash or a negotiable bond or other security in a form satisfactory to 
the Minister and in an amount determined in accordance with the 
regulations to provide for the reclamation of any area that may be 
disturbed by the activities of the permit holder or an agent or 
assignee of the permit holder. [Emphasis added.] 

This requirement had unquestionably been brought to the attention of 
Phelan. In a memorandum. to Phelan dated 18 December 1991, Ripley- 
Hood made the following unequivocal statement respecting the need for 
a reclamation bond: "It is my legal opinion that a mining permit cannot be 
issued unless and until a reclamation bond is posted. "239 Once again, the 

2"5 Exhibit 137.11.12 -13. 
236 Exhibit 137.11.18 -19. 
23' Exhibit 137.11.14 -15. 
238 Hearing transcript, vol. 54, pp. 11794 -95. 
2J9 Exhibit 137.11.16. Emphasis added. 
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Department of Natural Resources chose to ignore provisions of its own 
legislation in order to assist the Westray operators. On 8 January 1992, 
Phillips received Permit Approval No. 91 -081 from the Department of the 
Environment for the extraction of a 100,000 tonne bulk sample of coal. 

It was the opinion of Ripley -Hood that Westray wanted to operate a 
small mine without having to go through all the lease requirements and 
that the company therefore categorized its operation as a "bulk sample" 
rather than as a "mine." Ripley -Hood understood that Westray needed the 
permit to meet its production obligation to Nova Scotia Power 
Corporation.240 Mullally was also of the view that the principal reason 
Westray sought the permit was to meet its contractual obligations.241 Why 
then did the department bend the rules and allow Westray's application to 
be categorized as a "bulk sample," when it was in fact properly 
categorized as "mining" pursuant to the Mineral Resources Act? It was 
Mullally's impression that Phelan favoured Westray's obtaining its permit 
for the open pit operation.242 Mullally went so far as to agree that the 
department gave Westray preferential treatment: 

A. ... I think there was a disposition to try to assist Westray with the 
problems they were having in supplying coal. They were behind in their 
schedule, with their contract with the power company. 

Q. Why was there such a predisposition to help Westray with their 
problems? 

A. Well, I don't know in particular why there would be any more than to 
help any other company, if it was reasonable, to - 

Q. Because, certainly, it seems to me in reading those two memorandums 
that they wanted to help Westray to a point of giving them preferential 
treatment? 

A. [No audible response] 
Q. That's fair? 
A. Yes, I suppose.'" 

On 12 March 1992, Phelan wrote to Phillips reiterating that the 
company would be considered in violation of its mining permit and subject 
to forfeiture if more than 100,000 tonnes of coal were extracted.244 
Westray responded on 24 March 1992 by stating that the company found 
it presumptuous of the department to think that Westray would not follow 
the stipulations of the permit.245 In my view, this is just another example 
of the company's aggressive attitude towards the provincial bureaucracy. 
It appears that Phelan's 12 March 1992 letter to Phillips was merely a 
belated response to the reality that Westray management was insensitive 
to legislative constraints and to the officials charged with enforcing them. 

240 Exhibit 138.79 -80. 
201 Hearing transcript, vol. 54, p. 11753. 
242 Hearing transcript, vol. 54, pp. 11781 -82. 
243 Hearing transcript, vol. 54, pp. 11777 -78. 
240 Exhibit 137.10.01. 
245 Exhibit 137.10.02. 
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Despite Phelan's apparent attempts to ensure that the company 
understood its obligations pursuant to the Mineral Resources Act, the 
department's actions spoke for themselves: the provincial government was 
prepared to continue to pave the way for the Westray mine operator. 
Perhaps Westray did not feel any pressure to comply with the Mineral 
Resources Act since the very regulator expressing concerns about the 
company operating out of compliance was providing the company with a 
licence to operate yet another mine in the province. 

RECOMMENDATION 

52 The Department of Natural Resources should no longer act as both 
promoter and regulator of the development of mineral and energy 
resources in the province, since this dual mandate constitutes a conflict - 
of- interest situation. The department should assume the role of assisting 
the developer to formulate a plan that ensures both the safe and the 
efficient exploitation of the resource. The department must, first and 
foremost, work to ensure compliance with the general structure of the 
legislation in keeping with the purposes for which such legislation was 
enacted. 

Operating out of Compliance with Approved Mine Plans 
On 31 December 1991, following the department's approval of Westray's 
proposed mine plan, Phelan again wrote to Phillips: "[Wie believe that it 
is the operator's responsibility to plan and operate the mine so we will not 
refuse a request to approve a change in the mine plan unless we believe the 
change will cause unsafe conditions, unreasonably affect other persons or 
unnecessarily reduce the life of the mine.99246 

Phelan went on to set out the rules to be followed by the company: 

Westray was to submit a revised mine plan and letter of explanation 
whenever changes were made to any feature of the "Mine Development 
Plan." The department would then advise if it considered the change to 
be significant enough for a "revised mine plan"; if so, it would contact 
Westray with its approval or comments. 
Westray was to submit a detailed plan for each mining block prior to 
entering the block. Again, if the procedure to develop the area was 
altered from the original layout, the department would consider the 
change and decide if approval was necessary. 
Periodically, but not less than every three months, Westray would 
submit an overall mine plan and a plan for each active mining block if 
the room - and -pillar workings were not shown on the overall plan. 

Phelan felt it was necessary to write to the company and set out the rules 
because Phillips had expressed the view that the department was trying to 

246 Exhibit 35a.0047. It would seem, by this statement, that Phelan is acknowledging the integral 
responsibility of the department respecting the safety of the mine, a responsibility that 
heretofore the department did not acknowledge. 



438 The Regulators 

run this mine.247 Since the Mineral Resources Act did not define what 
constituted a mine plan change, Phelan wished to deal with the 
uncertainty. He asked for plans every three months so that the company 
would have changes approved without going out of compliance with the 
legislation?" 

According to Phelan, both he and Jones were led to believe that "the 
company had, in fact intended to comply" with the procedure established 
by the department in the 31 December 1991 letter.249 It is difficult to grasp 
how Phelan and Jones could hold such a belief, given Westray's record of 
non -compliance and defiance of legislated rules and regulations. The 
Department of Natural Resources had initiated guidelines and procedures 
on other occasions; the company failed to comply, and the department 
inevitably failed to follow through with its initiatives: 

In January 1989, when the department became aware that Westray had 
changed its tunnel alignment without approval, it informed Westray that 
all changes to the mine plan had to be approved and that revised plans 
and supporting documentation had to be submitted to the department. In 
March 1989, Jones raised valid concerns in response to the company's 
request for approval of the tunnel realignment. The realignment was 
approved in May 1989 without Jones's concerns having been addressed. 
In March 1991, the department began to doubt that Westray was 
operating in compliance with its mine plan and advised the company that 
it must work within the approved plan. 
In April 1991, Phillips advised the department that the company needed 
to change its mine plans yet again. The department did not hear from the 
company for months, nor did it follow up. 
In September 1991, the department received a request for approval of a 
new mine plan. The department learned that Westray had begun to 
develop the Southwest section in accordance with the revised, 
unapproved plan. The department failed to respond formally. 
In October 1991, the company submitted a new mine plan, which the 
department found unacceptable. In November 1991, Phelan informed the 
deputy minister that Westray was clearly in violation of the Mineral O 
Resources Act. Westray resubmitted plans with virtually no supporting 
documentation. Shortly thereafter, Westray's mine plan was approved. 

From the development of the access tunnels to the development of the 5 
unapproved Southwest 2 section, there were many clear indicators that the 
company was in violation of the act and guidelines set down by the 
department. Westray management was simply not to be trusted. But the 
Department of Natural Resources routinely deferred to the mine operator. 

247 Hearing transcript, vol. 51, p. 11224. Comment Phillips's attempt to put his own negative 
spin on efforts by the department to have Westray comply with the legislation is another 
example of his aggressive posturing. To the discredit of the department, it seems that this sort 
of posturing was effective. 

248 Hearing transcript, vol. 51, p. 11227. 
249 Hearing transcript, vol. 51, p. 11238. 
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It is difficult to understand why the department 
Westray in light of the company's apparent decision 
its own rules. 

Laffin commented on the trust to be placed in a 

Q. 

A. 

Q. 

placed such trust in 
to mine according to 

mine operator: 

You said, Mr Laffm, that there's a certain trust that the operator is 
mining in accordance with the plan? 
That's correct. 
If there is a basis that such trust is misplaced and your Department had 
information, you know, more than one indication, say two or three 
indications that an operator was not operating in accordance with the 
plan or developing in accordance with the plan, would you expect that 
that might alert them that they have to monitor it more closely? 

A. Well, probably, but I mean if they weren't monitoring, they 
immediately should have been stopped and fined. 
Uh -huh. 
I mean, that's the ... best way to put them on hold, eh? You know, if 
you're really brought to court about it, you don't do it the next time, do 
you? 
Because the evidence before this Inquiry, Mr Laffin, is that 

Q. 
A. 

Q. 

there were at least two, I think three occasions when the Mining 
Engineering section, Phelan, Mr Jones, became aware that Westray was 
not developing in accordance with the approved mine plan. And with 
that knowledge, their evidence is that they took no action, subsequent 
to that, to ensure that Westray was mining in accordance with the plan 
because they relied on the operator to tell them. 

And I guess my question is, doesn't there come a point in time 
when, as a regulator, you no longer should accept the word of an 
operator who has let you down? 

A. Don 't accept the word - the first time it happens, that 's where you stop 
it. You don 't let him go the second time. There's no - no 'leniency in 
this. 

Q. And when you find out for the second time, and you find out for the 
third time, wouldn't that up the monitoring that you were going to do 
of that operator? 

A. Well, you know, I can't hypothesize because I don't know.... if there 
were that many instances or what have you. I can't - 
Well, there were. 
... okay, I accept what you say.25o 

Q. 
A. 

Ripley -Hood was of a similar mind. In a memorandum dated 
20 January 1993, she wrote to Jones concerning the requirements of the 
Mineral Resources Act. She advised the department to reiterate to the 
company that any change or alteration, however insignificant, had to be 
approved in advance of its implementation. She went on to say: "In the 
Curragh case I suggest this is morally and legally mandatory. "25' Ripley - 
Hood elaborated on this advice in an interview with Inquiry counsel. She 
said that she had been aware that Curragh had gone outside its mine plan 
on at least one other occasion and she no longer had any faith in the 

250 Hearing transcript, vol. 70, pp. 15446 -48. Emphasis added. 
251 Exhibit 137.01.01 -07. 
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company. Ripley- Hood's approach was to make it absolutely clear to 
Curragh that it could not decide to change its plan to get around a glitch 
while underground. The change had first to be approved by the 
department.252 

It appears that the only person within the department who did not trust 
the Westray operators before the explosion was Gillis, a geologist who 
was not consulted respecting mine plan changes and approval. In a 

memorandum to file from John Campbell dated 22 January 1993, 
Campbell noted that Gillis "doesn't trust Curragh and hasn't for a while 
now. "253 Gillis explained this comment in his testimony before the Inquiry. 
He had noticed in early 1989 that Westray was not developing its tunnel 
alignment in accordance with the approved Kilborn layout. He considered 
it unprofessional for the company to make changes without advising the 
engineering staff of the department. Gillis stated: "And it just kind of 
leaves you with a kind of an impression that, hey, these fellows, maybe 
you'd better watch them a little closer or something like that. That is 
basically why I didn't trust them too much. "254 

One thing is certain - Westray defied the methodology for ensuring 
compliance with the act as set out by the department in Phelan's 
31 December 1991 letter to Phillips. In fact, Westray was in violation of 
the rules set down by the department before Phelan's letter was sent. 
Westray mined as it saw fit and did not feel it necessary to await approval. 
By the end of December, not only had the company commenced mining 
the northern portion of the Southwest section, but it was mining in a 
manner that did not comply with the mine plan approved on 20 December 
1991. The company had developed "finger pillars "255 in the Southwest 1 

area of the mine, and would be chased out of the section by bad roof 
conditions just a few months later.256 

Westray Mine Site Visits 

In early 1992, mineral development agreements (MDAs) were put in place 
at Westray as a joint provincial -federal government initiative. The MDA 

252 Exhibit 138.127 -28. 
253 Exhibit 79.03.003. 
254 Hearing transcript, vol. 46, pp. 10125 -26. Gillis made 12 site visits between May 1989 and 

September 1991. In September 1991, Gillis went underground, as he was asked to lead a 
group of delegates to the 48th Mine Ministers' Conference. On that visit, Gillis observed the 
continuous miner sparking when it came near the roof of the seam. That was Gillis's last visit 
underground. He knew there were a lot of problems with the roof and would not have gone 
underground without "a real good reason" (vol. 46, pp. 10108 -12). 

255 The term "finger pillars" was used during the Inquiry to describe the long, narrow pillars 
developed in Southwest 1. The term has no other significance. 

256 Robert Naylor testified, in reference to geological maps showing faulting, that the faulting 
in the Southwest had probably not been reflected in the anomalies observed back in 1988. The 
shorter and smaller faults going more westerly would not have been reflected in any of the 
drilling; the larger fault going almost north -south might be recognized in cores. Naylor would 
not have predicted that from the work he had done (Hearing transcript, vol. 46, pp. 9951 -52). 
The accounts of the efforts to remove equipment from the Southwest 1 section as it was 
collapsing are further testimony to the determination of Westray management to mine coal 
at any cost. (See the section on Southwest 1 in Chapter 10, Ground Control, for details.) 
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contracts included a program to set up surface monitoring stations to 
establish the initial data or evaluation of the area and to monitor vertical . movement (subsidence). A second program dealt with the underground 
monitoring bf rock mechanics; this was to be carried out mainly by 
CANMET257 Don Jones was the provincial representative at meetings 
dealing with the MDA contracts. In January 1992, John Campbell was 
asked to take Jones's place as the provincial representative. That February, 
Campbell also began site visits to the open -pit operation.258 

In testifying before the Inquiry, Campbell attempted to diminish his 
role as a mining engineer with the Department of Natural Resources and 
to distance himself from any part he may have played in the regulation of 
the Westray project. His answers were evasive. Campbell testified that his . involvement began in 1988 when Westray first submitted an application 
for a mining lease. He had ensured that the information provided by the 
company with respect to the boundaries of the resource and the description 
of the coal reserve met the requirements of the legislation; he did not 

II accept responsibility for actually determining what the reserves were 
projected to be.259 Campbell testified that, following the issuance of the 
lease in 1988, he had no recollection of being involved with any mine -plan 
changes.260 He had no opinion on whether the information provided by 
Westray to the department had been adequate and appropriate.261 He did 

S not believe that he had been aware of the "turn north sooner" change.262 He 
had not been present when the mine plan now referred to as the feather 
plan had been submitted to the department 263 He was not aware of Jones's 
assessment of, and concerns about, the plan.' was not aware of the 
view within his department that Westray was in violation of the act.265 He 
was not aware of Phelan's concerns that Westray was making important 

II decisions without sufficient input from professional engineers.266 He could 
not recall any feeling in the department that Westray was not going to play 
by the rules267 He did not remember being involved in the consideration 
of the mine plan submitted by the company in December 1991, nor was he 

S involved or present for any oral presentations made by the company.268 He 
did acknowledge that the letters and memoranda indicate that there was a 
growing concern within his department about the Westray project and that 

S 
257 John Campbell (Hearing transcript, vol. 47, p. 10320). . 258 Hearing transcript, vol. 47, pp. 10238 -39. 
259 Hearing transcript, vol. 47, pp. 10182 -83. 
260 Hearing transcript, vol. 47, p. 10219. 
261 Hearing transcript, vol. 47, pp. 10221 -22. . 262 Hearing transcript, vol. 47, pp. 10228 -29. 
263 Hearing transcript, vol. 47, p. 10231. 

264 Hearing transcript, vol. 47, p. 10231. . 265 Hearing transcript, vol. 47, p. 10232. . 266 Hearing transcript, vol. 47, p. 10233. 

267 Hearing transcript, vol. 47, pp. 10230 -31. 
268 Hearing transcript, vol. 47, p. 10235. 
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Westray had not been forthcoming with its mine plan changes.269 Yet, 
according to his testimony, Campbell had no knowledge whatsoever of the 
Westray situation at that time. It is baffling that a mining engineer with the 
Department of Natural Resources could know so little. 

Campbell made four underground visits to Westray in the months 
preceding the explosion - in late January, late February, and early April, 
and on 1 May 1992, just eight days before the explosion. Campbell 
testified quite adamantly that it was never his understanding that his 
superiors had sent him to Westray to monitor the company's progress. 
Rather, he had been asked only to do the assigned work on the MDA 
contracts.270 

In response to whether it would have been reasonable for one of the 
regulators to attend the site to determine if the actual mining was in 
accordance with approved plans, given that the department was having 
difficulty getting Westray to comply with the act, John Mullally testified: 
"That sounds reasonable, whether they had to do that, I can't really say. "271 

Nancy Ripley -Hood told Inquiry counsel that, from January 1992 onward, 
she understood the Department of Natural Resources would be watching 
the company. She elaborated: "Watching, it would include site visits, 
phone calls, letters. "272 

Campbell and Jones went underground at Westray on 23 January 1992. 
According to a summary of site visits made by department staff, one of the 
reasons for this visit was "to discuss progress underground. "273 Campbell 
testified, however, that he had been asked to go on the trip so that he could 
become familiar with the mine and the mine personnel in relation to his 
role with the MDA contracts.274 

On 28 February 1992, Campbell and Naylor toured underground with 
Westray engineering superintendent David Waugh and mine geologist Jim 
Reeves. It was Naylor's final visit underground at Westray. Naylor had 
been interested in looking at the faults encountered underground to get 
some measurement of their orientation and movement.275 Following this 
visit, Naylor became aware that Westray geologist Arden Thompson 
himself would no longer go underground because of bad roof conditions. 
As a result, Naylor felt his concerns were confirmed and he never again 
went underground at Westray.276 

On 8 April 1992, Jones and Campbell paid their second last 
underground visit to Westray. During this visit, they learned that an area 
in the Southwest had collapsed. According to their testimony, neither 
Jones nor Phelan realized, until after the Westray mine exploded, that the 

269 Hearing transcript, vol. 47, pp. 10234 -38. 

270 Hearing transcript, vol. 47, p. 10239. 

271 Hearing transcript, vol. 54, p. 11731. 
272 Exhibit 138.135. 

273 Exhibit 79.06.001. 

274 Hearing transcript, vol. 47, pp. 10250 -51. 
275 Hearing transcript, vol. 46, p. 10016. 
276 Hearing transcript, vol. 46, p. 10027. 
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company had abandoned the entire Southwest 1 section in a dangerous 
retreat.27 
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. On 1 May 1992, Campbell made his final underground visit to the 

II was 
mine. Campbell recalled travelling the Southwest 2 section. He 

was unaware that he was in an unapproved section of the mine. He had not s reviewed the mine plan before going underground. Campbell defended his 

II view that, in light of the work that he had been assigned under the MDA 
contracts, there was no reason or requirement to look at an approved mine 
plan before going underground. Even with the benefit of hindsight, he 
maintained his position.278 Campbell's testimony before the Inquiry was 

III unsettling: 

Q. Did you know on May 1st, 1992, that you were in an unapproved s section of mine? 
A. No, I didn't. 
Q. You had no idea that Westray was mining in an area that had not been 

approved by your Department? 
A. No, I didn't. 
Q. You're a mining engineer with that Department? 
A. That's right. 
Q. I would think that you would have been one of the best individuals to 

know that you were in an unapproved section of the Westray Mine on 
May 1st, 1992. 

A. I had no reason to know that. 
Q. Did you look at a mine plan before you went underground? 
A. On those trips? No, not that I remember.27 

s 
Q. You are a mining engineer and were at that time with the Department 

of Natural Resources? 
A. Yes. 
Q. And we now know that this company was mining in a totally 

unapproved area? 
A. Yes. 
Q. And we've heard evidence that this is the likely area of the source of 

the ignition. So I - I'm putting aside what the purpose of your visit is. 
You're a mining engineer. I assume you go in to a coal mine, and you 
went into that coal mine, with your eyes wide open - s A. Yes. 

Q. - to observe whatever was there to be observed? 
A. With a defined purpose, I guess, in these cases, but, yes. 
Q. So are you telling me then that you went in for that defined purpose 

associated with the MDA contracts and you didn't turn your mind to 
anything else? 

A. My focus was on what we were there to look at or discuss. You would 
see other things, but whether you take note of them or not, I guess it 
would have to be depend on what else was going on at the time. 

Q. You didn't take note that they were working in an unapproved area. . A. No, I didn't.280 

27 Jones (Hearing transcript, vol. 50, p. 10950); Phelan (vol. 53, pp. 11456 -57). 

s 278 Hearing transcript, vol. 47, pp. 10254 -56. 
279 Hearing transcript, vol. 47, pp. 10255 -56. 
280 Hearing transcript, vol. 47, pp. 10259 -60. 

s 
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It was the testimony of Laffin, ex- deputy minister and a seasoned 
mining engineer, that no one should go into a coal mine without some 
familiarity with the mine plan. Mullally, the deputy minister responsible 
for the management and coordination of the activities of his department, 
was asked whether it was odd that Campbell did not know he was in an 
unapproved section of the mine: "Well, I wouldn't know - I'm not 
knowledgeable enough to know whether that's odd or not, to be honest. 
... I'm not sure what a mining engin - you know, whether he has to be 
aware of all of those things or not. "281 

While underground, Campbell did not recall "ever doing anything to 
address or gain any information on ventilation in the mine. "282 He did not 
know anything about the stoppings for the gob in the Southwest section.283 

He did not recall seeing the conveyor belt.284 He did not recollect anything 
about the absence or presence of stonedust in the Southwest section.' 
Simply put, Campbell did not believe it was part of his job to take any 
note of these issues.286 One conclusion can be drawn from the evidence - 
John Campbell's conduct was unprofessional and ill -advised. Another 
conclusion that could reasonably be drawn is that Campbell attempted - 
by being evasive and non -committal in his evidence - to distance himself 
from Westray and the inadequate performance of his department. In either 
case, his conduct was inimical to the proper discharge of his duty as a 
public servant. 

Extent of the Department's Responsibility 
At the beginning of this chapter, I outlined the statutory duties and 
responsibilities of the Department of Natural Resources as given in the 
Mineral Resources Act. Both the 1989 act and the 1990 revised act specify 
the conditions under which a leaseholder and permit holder shall conduct 
mining operations and what the department's responsibilities are. To 
repeat what I said at the outset, the provisions of the act specify that the 
department had a duty to ensure that the project result in "efficient and 
safe mining" and that Westray conduct operations in conformity with the 
approved mine plan. We discussed the extent of the department's 
responsibility vis -à -vis the Department of Labour - in particular its 
responsibility to monitor the Westray project to ensure that it was 
operating in conformity with approved mine plans. 

2fl1 Hearing transcript, vol. 54, p. 11733. 
282 Hearing transcript, vol. 47, p. 10271. 
283 Hearing transcript, vol. 47, p. 10273. 
284 Hearing transcript, vol. 47, p. 10270. 
285 Hearing transcript, vol. 47, p. 10266. 
286 Hearing transcript, vol. 47, pp. 10279 -80. Campbell made note of dust material on the floor 

in the North mains, although he had not been sure it was coal dust at the time (p. 10264). On 
6 May 1992, Campbell spoke to Albert McLean at the Westray site. He discussed his 
underground observations with McLean, at which time he became aware that the Department 
of Labour had issued an order to the company to clean up the coal dust (p. 10287). 
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Finding 
The Department of Natural Resources had a statutory duty to ensure that 
the mine plans provided for safe and efficient mining. In light of the 
inadequacy of the mine plans submitted by Westray and the ineffectual 
reviews of these plans by the department, it was in breach of this "safety" 
responsibility. 

Monitoring for Compliance with Approved Plans 
The mining engineering section was of the view that its responsibility for 
monitoring was limited to an annual review of an as-built mine plan . submitted by the company. Any further monitoring was to be conducted 
by the inspectorate in the Department of Labour. 

The record indicates that any monitoring the Department of Natural 
S Resources conducted or attempted to conduct failed. By early 1992, the 

operator was well into its "finger pillar" development in the Southwest 1 . section. And by April 1992, the company began to develop the Southwest 
2 section. Both sections were unapproved. The Department of Natural 
Resources claimed that it was not aware of either development until after 
the Westray mine exploded. According to a 9 April briefing note from 
Jones to the minister, the company had promised the department a further . mine plan at the end of April 1992: . Our main concern is that the Company has not yet defined reliable design 

criteria for room spans or pillar widths that are suitable for the mining 
system they have in place. Even though the mine is at an early stage of . operations, the Company should be achieving improved stability of their 
mine openings. Westray officials have advised that they are undertaking re- 
evaluation of their mine plans and they will be submitting a request to 

M change their existing layout by the end of April."' 

0 It is clear that Westray was already into the Southwest 2 section by the 

ID time Jones wrote this briefing note. 
On 6 May 1992, Jones went to the mine site and asked the company 

for a new mine plan. He was informed that the task force had scheduled 
its final meeting immediately following a pending visit to an operation in 

S the United States.288 At this point, the company was clearly in violation of 
the methodology set out by Phelan in his letter of 31 December 1991. The 
department accepted Westray's excuse. It was this plan that the department 

410 At 
awaiting when the Westray mine exploded. 

At the public hearings of this Inquiry, the department pleaded 
O ignorance. Campbell was in the unapproved Southwest 2 section just days 

II before the mine exploded, yet claimed he did not know that the section 
was unapproved. Jones testified that he did not learn about the southwest 

287 Exhibit 64.03.0018. We know that Jones wrote this note because he referred to it in testimony 
(Hearing transcript, vol. 50, pp. 10924, 10954), but he was not examined on its contents. 
Emphasis added. 

288 Hearing transcript, vol. 50, p. 10927. The task force referred to comprised company personnel 
and various consultants (including AMCL, Dames & Moore, Golder Associates, and others). 
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"finger pillars" or the Southwest 2 section until 9 May 1992.289 Phelan 
testified that he did not become aware of the operator's actions until 
11 May 1992 - two days after the Westray disaster.290 Phelan agreed that 
it was quite possible that the Department of Natural Resources - the 
department responsible for the regulation and approval of mine plans - did 
not know what the company was doing from September 1991 to May 
1992.291 

The department officials testified that, had they known, the situation 
would have been different.292 Phelan agreed that, had he discovered the 
unapproved development on 8 May 1992, he would have taken action.293 

Jones testified that, had such a plan for the Southwest section been 
submitted to the department, he would not have approved such long thin 
pillars without the technical backup to support the plan.294 

The Department of Natural Resources' response at the Inquiry was 
inadequate and disappointing. It must have been disillusioning to the 
people of Nova Scotia, who expected and deserved a candid reappraisal of 
the events leading up to the explosion. According to the department, it was 
not responsible for monitoring the Westray mine; it was not aware that the 
company was operating out of compliance with approved mine plans, but 
it certainly would have taken action had it known this to be the case. I find 
it difficult to accept the evidence of the department officials. There is 
evidence that the department should have been monitoring the Westray 
operation. And there is cogent evidence that the Department of Natural 
Resources knew, or ought to have known, that Westray was in violation 
of the Mineral Resources Act. 

By the time the Department of Natural Resources wrote to Westray on 
31 December 1991, it was obvious that the company had failed repeatedly 
to operate in compliance with the approved mine plan. In light of this, the 
department should have played a more appropriate role - a more 
interventionist and rigorous role - in monitoring the Westray project. As 
mentioned earlier, Jones testified that an annual check was sufficient 
provided the company was conforming to the plans as approved. Campbell 
testified that an annual check was sufficient, but that the department had 
a further obligation to address any deviation from the plan that came to 
its attention. How then can the Department of Natural Resources contend 
that its responsibility was limited to an annual review in light of the 
company's actions? Even if one accepted that it was usual practice for the 
department to monitor solely on an annual basis, the Westray situation 
clearly required more than the department's usual practice. If one accepts 

289 Hearing transcript, vol. 50, p. 10899. 

290 Hearing transcript, vol. 51, p. 11232. 
291 Hearing transcript, vol. 52, pp. 1 1414 -15. 
292 Judging from the established track record of the department in its dealings with Westray 

management, I assume that "different" in this context would not necessarily mean "better." 
293 Hearing transcript, vol. 51, p. 11233. 
294 Hearing transcript, vol. 50, pp. 10902 -03. 
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This statement is supported by comments made by Ripley -Hood. In 
response to whether Jones was going to monitor the Westray project to 
ensure that the company followed the plan in the future, Ripley -Hood said: 
"It wasn't a matter of he intended, he actually did. "298 She further 
commented that either Jones or Phelan was going to contact the company 
and advise that it would have to get a professional engineer. This was not 
just a matter of getting someone to draw up a plan and advise the 
department how they were going to realign a tunnel. According to Ripley- 

* Hood, the department "wanted to know a P.Eng. had signed off ... from 
an engineering standpoint, which implies safety. All engineering implies 
safety. "299 

There is also convincing evidence that Jones learned of the 
development of the Southwest 2 section approximately one month prior 
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that the company was "clearly in violation of the Mineral Resources Act" 
- to echo the words of Pat Phelan in his 22 November 1991 memo to the 
deputy minister - one must also accept that the Department of Natural 
Resources' actions with regards to monitoring Westray were inadequate. 

Jones was of the view that, for his department to have caught the 
development of the Southwest 2 section, it would have been necessary to 
visit the mine every six weeks, and it was not the department's role to 
police or inspect the mine.295 Campbell had been in the mine at least that 
often. It should have been simple for the Department of Natural Resources 
to catch the Southwest 2 development prior to the explosion.296 
Notwithstanding Jones's testimony about the role of his department, there 
is evidence that Jones felt it was necessary to watch over Westray. In a 
statement to the RCMP dated 18 August 1992, Jones said: 

In the delivery of our resources management, I found it fairly difficult to get 
Gerald Phillips to initiate advising us or keeping us up to date. However, he 
did welcome us on site to talk to himself or staff. He didn't volunteer any 
information to us so we felt we had to increase our visits to keep up to date 
on the development.29' 

to the Westray disaster. Trevor Eagles's evidence was that, on 10 April 
1992, Jones requested and received the company's mine plans while at the 
mine site. Eagles testified that it was more than likely that he had given 
Jones a plan of the development of the Southwest 2 section.' Eagles's 
evidence is supported by a memorandum he sent to Waugh on 10 April 
1992, noting that Eagles had given Jones a map of the Southwest block 
dated 9 April 1992.30' 

S 295 Hearing transcript, vol. 50, p. 10954. 
296 Exhibit 79.06 is the department's own record of DNR staff visits to the Westray 'site. 

Campbell had toured the underground on 23 January, 28 February, 8 April, and 1 May 1992. 
29' Exhibit 89.3.2. Emphasis added. 
298 Exhibit 138.131. 
299 Exhibit 138.132. 
300 Hearing transcript, vol. 76, pp. 16584 -86. 
J01 Exhibit 143.01.144. 



 

Two days before, on 8 April 1992, Jones and Campbell had been 
briefed by Dave Waugh about the ground problems in the Southwest.3oz 
That led to Jones's briefing note to the minister on the following day, 
9 April, in which he reported "significant ... roof and pillar failures in the 
mine production areas" and the consequent drop in production.' It is 
improbable that Jones did not have a clear picture of what was going on 
in that mine, despite his testimony to the contrary. 

The evidence supports a conclusion that the Department of Natural . 
Resources knew or, at the very least, ought to have known that Westray 
was not operating in accordance with the approved plan. It ought to have 
known in early April, and it certainly ought to have known in early May. 
Golbey testified that it was fair to conclude that the department did know 5 
that the company was mining in the Southwest 2 section.304 Officials of the 
department testified that had the department learned of the development 
of the unapproved area of the mine, it would have taken action. 

Finding s 
It is highly probable that officials of the Department of Natural Resources r 
knew of the unapproved changes to the mining plan at Westray but . 
declined to take any action to ensure compliance with the legislation. 

Westray failed to comply with departmental rules and regulations. The 
Department of Natural Resources failed to react. The department should 
have been concerned about the company's actions and should have 
monitored its operation. Instead, months lapsed during which 
representatives of the Department of Natural Resources were underground 
and failed to detect that Westray was working an unapproved section of 
the mine. The department's explanation was that such day -to -day 
monitoring was the responsibility of the Department of Labour. What the 
Department of Natural Resources did not explain was why it failed to stop 
a company that was undeniably in violation of the Mineral Resources Act 
-an action that fell squarely within the department's mandate. 

Finding 
The Department of Natural Resources failed to monitor the Westray mine 
operation to ensure that the mining permit holder was conducting the 
mining operations at Westray "in conformity with the approved mining 
plan as revised from time to time." 

An overview of the evidence of the professionals in the Department of 
Natural Resources leads to the conclusion that the people of Nova Scotia 
have not been well served. Indeed, the people deserve more and should 

3oz Hearing transcript, vol. 50, p. 10924. 

303 Exhibit 64.03.0018. 
304 Hearing transcript, vol. 5, pp. 890 -91. 
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demand more. The disingenuous responses of Don Jones, the evasiveness 
of John Campbell, and the after -the -fact rationalizations of Pat Phelan 
support this conclusion. 

The officials of the Department of Natural Resources are not 
responsible for the explosion that blew up the Westray mine and killed 
26 miners. But they must bear some of the responsibility for the lax and 
ineffectual discharge of their duties. The evidence of these officials is 
replete with examples of neglect of duties, submissiveness to Westray 
management, and just plain apathy. No one at the department, at any time, 
and in spite of all the indicators that things at the mine were very wrong, 
had the will to say "shut it down until there is compliance." In this way, 
the department sent a message to Westray management that directives, 
regulations, and statutory provisions could be ignored with impunity. 
Mine management received that message and continued along a path that 
could only end in some sort of accident. It is in this sense that the 
department must bear some responsibility for what happened at Westray. 
It is in this sense that the people of Nova Scotia were let down by the 
department. It is in this sense that the Westray miners were let down by 
the department. 

The evidence I heard compels me to conclude that the people of Nova 
Scotia, to whom this Commission of Inquiry is mandated to report, have 
lost faith in those officials charged with the stewardship of our natural 
resources. I am of the view that this faith cannot be restored while those 
responsible for regulating Westray remain in positions of regulatory 
supervision. 

RECOMMENDATION 

53 The structure and staff of the Department of Natural Resources should 
undergo a complete and intensive review, preferably by an outside agency, 
with the objective of establishing an efficient and responsible mechanism 
for the supervision and husbanding of our natural resources. 
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To inquire into .. . 

(c) whether any neglect 
caused or contributed 
to the occurrence; 

(f) whether there was 
compliance with 
applicable statutes, 
regulations, orders, 
rules, or directions 

Department of Labour 

The Department of Labour shares with the Department of Natural 
Resources the responsibility for failure to coordinate the several 

aspects of mine regulation. We have reviewed the claims of the 
Department of Natural Resources concerning its duty to regulate for safety 
and for compliance with approved mine plans.' The Department of Labour 
was responsible for regulating occupational health and safety at the mine 
and as such was the body most responsible for the exercise of regulatory 
authority with regard to safe mining at Westray.2 Aspects of the 
department's performance have been discussed as appropriate elsewhere 
in this Report, particularly in Chapters 4, 5, 7, and 9, Training, Working 
Underground at Westray, Ventilation, and Dust. 

During the public hearings, the Inquiry heard evidence from many 
witnesses that related to the responsibilities of the Department of Labour. 
The nature of the evidence and testimony surrounding the performance of 
the Department of Labour personnel has made it difficult to tell this part 
of the Westray story in as straightforward a manner as was possible for 
much of this Report. Their story is lamentably easy to summarize - poor 
performance by the principal regulating body. But the testimony of the 
major players, upon which so much of the telling relies, was remarkably 
convoluted, self -serving, evasive, and even deceptive. Indeed, the oral 
testimony of Jack Noonan, Claude White, Albert McLean, and John Smith 
often bordered on the surrealistic. To glean meaning from much of it was 
a formidable task. What is clear is that the department did not discharge 
its duties with competence or diligence, and thereby failed to carry out its 
mandated responsibilities to the workers at Westray and to the people of 
Nova Scotia. 

Throughout this Report, I have attempted to provide the reader with as 
specific references as possible, at the risk of the narrative being lost in a 
sea of footnotes. Such an approach in this chapter on the Department of 
Labour threatened a virtual tidal wave of citations in trying to make some 
sense of much of the testimony. So, I have chosen to deal with precisely 
that - the sense of the evidence. The assertions in this chapter may readily 
be corroborated by reference to the pertinent transcripts. Many of those 
assertions are supported by relevant quotations in the body of the text or 
in footnotes. Documentary evidence is cited directly, as elsewhere in this 
Report. 

See Chapter 11, Department of Natural Resources. 

2 In this chapter, we refer to the department simply as Labour. Within the department, much 
of our attention is on the inspectorate, which includes the director of mine safety and his 
various inspectors, or safety officers. 
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Regulating Mine Safety 
There are two general approaches to regulating safety in coal mining. The 
United States uses trained technicians to administer a detailed and 
comprehensive regulatory regime, with professional mining engineers and 
other specialists as back -up. Underground coal mining expert Don 
Mitchell described the extensive training technicians receive in the U.S. 
system: 

Every inspector who is part of the Mine Safety and Health Administration 
must ... before they start inspecting, attend three months of education and 
training at the [National Mine Health and Safety] Academy. 

Every year this is followed up by, I believe, six weeks of training in 
various specialties as we develop specialists among these inspectors. This 
continues, at the minimum, this is not the max, this is the minimum for each 
inspector for as long as he remains an inspector.' 

The second approach to regulating mine safety is to employ highly 
qualified professionals who exercise an informed discretion in enforcing 
regulations. In the United Kingdom, coal mine inspectors must be mine 
managers and mining engineers, trained in inspection. The British regime 
requires the active involvement of the inspectors in many planning or 
operational decisions. 

Most underground mine inspectors in Canada are qualified mining 
engineers with training along the lines of the UK regime.' Both the U.S. 
and the UK schemes require technical competence, mining experience, and 
training in the inspection process. In either approach, inspectors must be 
capable and prepared to enforce their governing regulations fairly and 
assertively.5 

The regulatory scheme and the inspectorate under which Westray 
operated offered neither the detail of the U.S. Code of Federal Regulations 
nor the technical expertise and experience found in the United Kingdom. 
This fact may have contributed to the attitude of disrespect towards the 
inspectorate shown by Westray management as alluded to in the comments 
of Ray Savidge, describing an incident he witnessed: 

[O]bviously the two company men were arguing with the mines inspector 
what they were - what they wanted to do and he must have been raising 
some objection. And they were arguing aggressively that this is what they 
wanted to do, which, to me, I thought well, it's wrong. I felt sorry for Mr. 
McLean because - but at the same time, there's something radically wrong 
there. Do you know what I mean, because you couldn't -a mine manager 
doesn't become aggressive in public with a mines inspector. I mean, you 
can't do that. The mines inspector is the authority in a real coal mining 
situation. I remember - you see, I remember these situations and they're 
kind of burned in there, you know, like, I forgot lots, but this situation... . 

3 Hearing transcript, vol. 16, pp. 2974 -75. Mitchell was involved in writing many of the 
regulations that apply to underground coal mines in the United States. 

4 Those employed by Labour Canada, British Columbia, and Ontario, for example. 
5 Much of my knowledge and many of my impressions about mine inspection come from visits 

to mines and discussions with people in regulatory positions in both the United States and 
Canada. For details, see the section on mine visits in Chapter 16, The Inquiry. 



 

In 1986, the staff and functions of the Mine Safety Division of the 
Department of Mines and Energy were transferred to the newly created 
Occupational Health and Safety Division of the Department of Labour.' 
The new division was charged with the administration of the Occupational 
Health and Safety Act along with the statutory duties and pre -existing 
functions of the units transferred to it. Through oversight, statutory 
responsibility for portions of the Coal Mines Regulation Act was not 
transferred with the mine inspection unit, thereby causing a gap in the 
administration of the act. 

Coal mine safety was to be governed by the Coal Mines Regulation 
Act, the Occupational Health and Safety Act, and the Mineral Resources 
Act.' The Coal Mines Regulation Act addresses underground coal mining 
safety. The act was developed in the last century and updated in the 1950s, 
before many modern advances in mining technology took place. It 
provides standards for dealing with coal mining hazards - coal dust and 
explosive and noxious gases. 

Section 48(2) of the Occupational Health and Safety Act brought the 
provisions of the Coal Mines Regulation Act into the new regime. That 
section provided that every reference to the Mine Safety Division of the 
Department of Mines and Energy should be construed as a reference to the 
Occupational Health and Safety Division of the Department of Labour. 
Section 43 of the Occupational Health and Safety Act provided that the 
health and safety of employees be deemed to be endangered by any 
violation of any provision of the Coal Mines Regulation Act. The 
inspectorate retained its discretionary range of responses to violations, 
with power to enforce compliance. 

According to the Mineral Resources Act, the minister of mines and 
energy (natural resources after 1991) retained the responsibility to review 
mining operations not conducted in accordance with approved plans. 
Senior staff in Natural Resources said they thought responsibility for 
ensuring operators mined in compliance with approved plans was part of 
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No mines inspector that I've ever known in the real world would have 
tolerated that. You see, this is - these are things which you remember 
which are not normal, eh?6 

The first step towards an appreciation of Labour's performance is to 
review the applicable statutory duties and responsibilities of the 
department, the mandate as perceived by department staff and officials, the 
job descriptions, and the qualifications and background of the individuals 
charged with fulfilling that mandate. 

Legislative Regime 

0 
6 Hearing transcript, vol. 22, pp. 4364 -65. Emphasis added. 
7 The history of the departmental responsibilities with respect to mines is discussed in Chapter 

11, Department of Natural Resources. Note that, prior to September 1991, the Department of 

s 

Natural Resources was known as the Department of Mines and Energy. 

RSNS 1989, c.73; RSNS 1989, c. 320; and RSNS 1989, c. 286, respectively. 

41 
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the inspectorate's role. They felt that this function had been transferred to 
Labour with the mine inspection unit. This gap in statutory responsibilities 
has been addressed in the previous chapter. From Labour's perspective, 
the gap confused the issue of regulatory responsibility for evaluation of 
mine plans and operational safety. Labour witnesses said that assessment 
of the operational safety of proposed mining methods was an engineering 
function retained by Natural Resources. This confusion meant that neither 
department performed those functions to ensure the mine was developed 
safely according to a plan and mining method approved for safety. 

No other provincial department or agency was involved in monitoring 
Westray for standards of occupational safety. The lender, the Bank of 
Nova Scotia (BNS), retained Associated Mining Consultants Ltd (AMCL) 
to monitor the project's development expenditures and production rates.' 
AMCL required that the company regularly affirm that it had not received 
any notification of non -compliance with the law. According to AMCL's 
Alan Craven, AMCL relied on the Department of Labour to check for 
safety violations but had no direct contact with Labour about the 
company's compliance.10 The province was required by the financing 
agreement to notify the bank of any compliance issue that might 
jeopardize the continued operation of the project. BNS liaison Brian West 
told the Inquiry that the principal obligation to inform the lender lay with 
the operator of the mine." 

Regulation of the occupational health and safety of Westray employees 
was entrusted to Labour. Of Labour's four occupational health and safety 
divisions, the mine safety division (generally referred to in this Report as 
the inspectorate) had the most regular contact with Westray. The mine 
inspectorate was responsible for monitoring compliance with legislation 
governing operational safety at Westray. The range of this mandate had 
not been clearly defined. 

Organization of the Department of Labour 
The Department of Labour in 1991 was organized in seven divisions, the 
largest of which, the Occupational Health and Safety Division, included 
mine inspection. The executive director of the Occupational Health and 
Safety Division, Jack Noonan, reported to the deputy minister, Hugh 
Macdonald. Reporting to Noonan was Claude White, director of mine 
safety and head of mine inspection. 

Noonan joined the Department of Labour in the mid -1980s as 
executive director of health and safety. He is a professional engineer with 
a degree in chemical engineering. He came from an industrial safety 
background in Ontario and served as superintendent of safety for INCO for 
several years. As executive director of health and safety for the 

9 AMCL had prepared a geological report for Placer Development's 1987 feasibility study on 
the Pictou coalfield. 

10 Hearing transcript, vol. 49, p. 10683. 

n Hearing transcript, vol. 49, p. 10778. 
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department, Noonan was responsible for the administration of the 
Occupational Health and Safety Act and the safety aspects of the Coal 
Mines Regulation Act. He acknowledged this responsibility at the hearing. 
Noonan had no underground coal mining qualifications or experience.' 
He said he had never read the Coal Mines Regulation Act.13 This was a 

shocking revelation, but it merely set the stage for Noonan's disingenuous 
interpretation of his role and that of his division. I would have thought that 
any competent and conscientious administrator would have a good 
working knowledge of all regulations, statutes, or rules coming within the 
ambit of his or her responsibility. Noonan's evidence merely confirmed 
that he did not. 

The position description for executive director stated that this position 
was accountable for: 

planning, developing, co- ordinating and the monitoring for compliance of 
policies, programs and existing legislation and regulations pertaining to the 
occupational health and safety of employees and self -employed persons in 
the Province of Nova Scotia. In addition, it is accountable for development, 
recommendation and implementation of new regulations, guidelines, 
standards, policies and programs relating to the Occupational Health and 
Safety Act and other specific Public Safety Acts. 

It is the responsibility of the Executive Director to exercise 
administrative and operational control on all fiscal, personnel and technical 
aspects of the Division. 

The Executive Director controls all aspects of the Division and is 
required to consult with the Deputy Minister only on major policy or 
personnel matters. 14 

White indicated that Noonan gave little support and guidance for the 
mine inspectorate, and that any flow of information to Noonan's superiors 
was blocked. White added: "We operated pretty well on our own. "15 

Noonan's concept of the responsibilities of the inspectorate, as we shall 
see, was a major deterrent to effective enforcement of the safety 
regulations relating to underground coal mining. 

Noonan acknowledged in testimony that he had been alcohol 
dependent while serving as executive director.16 His immediate superior, 
deputy minister Hugh Macdonald, was aware of this problem. 
Macdonald's concern was "to the extent that I felt a problem was 
developing ... for which he needed counselling. ' It is unclear to what 
extent Noonan's alcohol dependency may have affected his ability to 
administer the inspectorate. 

12 Hearing'transcript, vol. 69, pp. 15058 -60, 15109. 

13 Hearing transcript, vol. 69, p. 15193. 

" Exhibit 141.05.001 -003. 
15 Exhibit 126.1, p. 53. 

16 Hearing transcript, vol. 69, p. 15154. 
17 Hearing transcript, vol. 69, p. 15258. 
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Deputy minister Macdonald took no direct part in the routine operation 
of the mine inspection unit. As chief administrative officer of the 
department, he was responsible for seeing that the department applied the 
acts and regulations in its charge. He relied on seven or eight directors to 
report on the matters in their respective divisions, and at times asked them 
for information on anything he felt would interest or concern the minister. 
He was not familiar with the Coal Mines Regulation Act and considered 
both Noonan and White responsible for guiding and directing the mine 
inspectors in relation to the relevant legislation and policy.18 

The issue of ministerial responsibility was raised at different times in 
this Inquiry and it is addressed in Chapter 13, The Politicians and 
Ministerial Responsibility. The appropriate role for a deputy minister is 
touched on in a number of places, most notably the section dealing with 
John Mullally's performance as deputy minister of natural resources.19 It 
seems evident that any deputy minister has a duty and responsibility to 
become familiar with the operations of his or her department and with the 
legislation and regulations administered by that department. There was 
also a duty on the deputy ministers of labour and natural resources to 
ensure that there were no gaps in the administration of their 
responsibilities as set out in the respective legislation. 

Macdonald assumed that Noonan's job performance was acceptable 
and that Noonan and White were providing appropriate direction to the 
coal mine inspectorate. In the final analysis, this confidence was 
misplaced. Harry Rogers, deputy minister of Industry Canada, spoke to the 
necessity for senior administrators to gain sufficient understanding of their 
department's work to test the capabilities of staff to perform that work. 
Then they fill any gaps and "change the people" as necessary. "And that 
would be a normal management process of testing and validating whatever 
materials are put to you for decision or on which you're expected to give 
direction. "20 Senior administrators within the Department of Labour did 
not execute this essential function. 

Mine rescue trainer Fred Doucette tried to explain these deficiencies 
in the department by suggesting that senior administrators were unfamiliar 
with underground coal mining: 

I think basically people in the Department of Labour could not accept a coal 
mine for what it is, as a workplace. A coal mine is a dirty, dusty, damp, and 
dangerous work environment at the best of times. 

I think that the Department of Labour tried to lump that workplace in 
with places like a fish plant or ... Canadian Tire store or whatever.... and 
I'm still not sure today that they recognize a coal mine for what it is 2' 

This explanation does not factor in the qualifications and experience of 
Claude White, a professional mining engineer with a lengthy employment 

18 Hearing transcript, vol. 69, pp. 1521'9-23, 15233. 

19 See the section on the "feather plan" in Chapter 11, Department of Natural Resources. 
20 Hearing transcript, vol. 62, pp. 13552 -53. 
21 Hearing transcript, vol. 62, p. 13618. 
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record including time with Labour Canada as a safety engineer at Devco 
No. 26 colliery. 

Mine Inspection Division 
The mine inspectorate in 1991 included a technical staff of six, John 
Smith, Albert McLean, Fred Doucette, Dave MacLean, Ralph Henwood, 
and Jude Kelly, who were located in Glace Bay, Springhill, Stellarton, and 
Halifax. Smith, an electrical- mechanical inspection officer stationed at 
Stellarton, and Albert McLean and Fred Doucette, safety officers classified 
as inspector /instructor mine rescue, were the staff assigned to inspection 
duties at Westray.22 Smith reported to White, the chief inspector; Doucette 
and McLean reported to Colin MacDonald, supervisor of mines inspection 
in Glace Bay. After MacDonald retired on 1 December 1991, they reported 
to White. Dave MacLean, Henwood, and Kelly had no significant work 
assignments at Westray prior to the explosion. 

Claude White, director of mine safety and head of the mine 
inspectorate, was the most senior official in the Department of Labour 
with any coal mining training or experience. He graduated from the 
Technical University of Nova Scotia in 1970 with a degree in mining 
engineering. He worked about 12 years in open -pit coal and base metal 
mines. He was a district mine safety engineer for Devco in Cape Breton 
from 1983 to 1988, providing technical support and advice to mine 
inspectors in No. 26 colliery. With the mine inspection unit cut off from 
the engineering and technical staff in Natural Resources, it fell on White 
to provide professional engineering support for the inspectors along with 
his administrative duties.23 

John Smith joined the National Coal Board in the United Kingdom as 
a trainee coal miner, and progressed from apprentice electrician through 
class I electrician to a higher national certificate in electrical engineering. 
Aside from a mandatory 14 -week underground training program for all 
new underground workers, and his background in mine -related electrical 
matters, Smith had no training or certification in coal mining.24 He was 
appointed an electrical inspector with the Nova Scotia Department of 
Mines in 1963 and assumed responsibility for mechanical inspection in 
1973 after several provincial inspectors joined the federal inspectorate in 
Cape Breton.25 Although Smith found it relatively easy to add mechanical 
inspection to his duties, since electrical and mechanical matters so 
frequently overlap, he described how the shrinking of the department 
affected mine inspection: "[T]he problem with these small departments .. . 

and they get smaller, is that you've got to know a little bit about 
everything, but not maybe too much about anything in particular. "26 

22 Exhibit 139.12.001. 

23 Hearing transcript, vol. 62, pp. I3678 -94. 
24 Hearing transcript, vol. 58, pp. 12626 -30. 
25 Hearing transcript, vol. 58, pp. 12633 -39. 
26 Hearing transcript, vol. 58, pp. 12641 -43. 
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Albert McLean worked as a labourer in Cape Breton mines for 
12 years, where he obtained miner and mine examiner certification. He 
became a longwall mechanic in 1972, moved up to supervisor of 
mechanics in 1974, and became a qualified mine rescue team captain. He 
went to night school and qualified for certification to the mine manager 
level, but was never employed in the coal mining industry above the level 
of mechanical supervisor. His mining experience gave him little exposure 
to modern mechanized room - and -pillar mining.27 McLean joined the 
provincial mine inspectorate in 1978. He received no training in 
inspection. He was not accompanied by an experienced inspector on his 
first tour of inspection. He knew of the inspection process only from 
observations of inspectors in mines where he had worked.28 

Fred Doucette left school in Grade 12 and started in a coal mine as a 
labourer. He worked room -and -pillar operations at the Drummond coal 
mine in Pictou County from 1949 to 1977 and rose to overman, a second - 
level supervisory position. He attended night school for four years and was 
certified to the mine manager level in 1965. He worked as a mine manager 
for two weeks in 1970.29 Doucette joined the provincial inspectorate in 
1977. He was responsible for the organization and coordination of mine 
rescue programs until his retirement in 1994. He maintained mine rescue 
equipment, lectured on mine rescue, instructed rescue crews, and tested 
candidates for certification in mine rescue, including those from the 
federally run mines.30 Doucette never worked as a general coal mine 
inspector. He and McLean held the same job title and certification, and 
considered themselves equally qualified. When the mine rescue staff was 
reduced, Doucette retained his position because of seniority and his health 
problems, which were aggravated by dusty underground conditions.31 

Colin MacDonald, the supervisor of mines inspection in Glace Bay, 
worked 21 years in the Cape Breton coalfield and was a certified mine 
manager when he was hired for the mine rescue position later held by 
Doucette. In 1978, he was promoted supervisor of mines inspection, and 
he held that position until his retirement on 1 December 1991. His last 
underground tour of Westray was on 3 September 1991, when 
development had reached somewhere between No. 9 and No. 10 Cross - 
cuts.32 

MacDonald's 1981 Mines and Energy job description made him 
accountable for the direct supervision of mine inspection and mine rescue 
programs, and for maintaining a well- trained inspectorate through 
educational programs.33 At the request of the executive director of 
Occupational Health and Safety, MacDonald spent the last few months 

27 Hearing transcript, vol. 54, pp. 1 I847 -59. 
28 Hearing transcript, vol. 55, pp. 11889 -92. 
29 Hearing transcript, vol. 60, pp. 13169 -73. 
30 Hearing transcript, vol. 60, pp. 13173 -75. 
3 Hearing transcript, vol. 60, pp. 13179 -84. 
32 Pre -hearing interview transcript, 22 January 1996, pp. 2 -5, 30. 

J3 Inquiry file, DOL Box4A 33. 
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before his retirement rewriting coal mining legislation. His position was 
not filled after his retirement. 

Assignments at Westray 
In a memo to the mine safety officers dated 5 April 1989, White named 
John Smith as "responsible for coordinating and monitoring new mining 
activity, mine plan control, development of new mining regulations and 
monitoring the activity of the new Pictou Coal mine. "34 Smith's assigned 
responsibility for mine plans at the Stellarton office apparently referred to 
an archive of final plans of closed mines rather than a library of plans for 
mines in current operation.35 Albert McLean, based at Glace Bay, was 
responsible for routine inspections in an area that included the Westray 
site in Pictou County, coordinating inspection activities with Smith, and 
assisting Smith with the Pictou Coal project. 

The inspectors understood that Smith would concentrate on electrical - 
mechanical matters and McLean on general coal mine inspection. Smith, 
in Stellarton, was conveniently located for inspection during tunnel 
driveage, when much of the work involved drafting conditions for the use 
of equipment not covered by the Coal Mines Regulation Act. McLean 
carried the role of "general inspector" as the project got into coal. 

Job descriptions had been developed and approved before the mine 
inspection unit was transferred to Labour in 1986. New job descriptions 
were not adopted, though new job titles were. According to their job 
descriptions, the "safety officers" were to perform the same duties that had 
been required for their Department of Mines and Energy jobs. It is clear 
from the evidence that there was some confusion, or misunderstanding, 
respecting the duties and responsibilities of the inspectors, and indeed, 
respecting the department as a whole. This problem was exacerbated by 
the lack of communication among the inspectors. It was compounded by 
the lack of communication between the Department of Labour and the 
Department of Natural Resources and is evident in the following 
discussion respecting the duties of the several levels of the inspectorate. 

Duties of the Director of Mine Safety 
Claude White was hired as the provincial director of mine safety in July 
1988, following the transfer of the mine inspection unit to Labour and . following the departure of the former chief inspector of mines, Walter 
Fell, who had transferred with the unit. White had the same duties and 
responsibilities as Fell, although White was not appointed chief inspector 
under either the Coal Mines Regulation Act or the Mineral Resources Act. 
White understood his job to include whatever remained of the 
responsibilities of the chief inspector under the Coal Mines Regulation 
Act, given the new Occupational Health and Safety Act regime.36 

14 Exhibit 139.01.06. 

35 Hearing transcript, vol. 59, p. 13041. 
36 Hearing transcript, vol. 62, pp. 13693 -97. 
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According to the 1981 job description, White was accountable to ensure 
that Nova Scotian mines and quarries were "operated in accordance with 
modern worker health and safety principles through frequent analysis of 
workplace hazards and corrective measures, establishment of appropriate 
regulations and regular, thorough mine inspection programs. "37 

The same job description included responsibility for pre -development 
health and safety review of plans for new operations and approval of new 
facilities, equipment, and procedures. The director was to work closely 
with the engineering group in Mines and Energy to resolve operating and 
inspection problems. He was to ensure the quality of mine inspection 
through training and supervision. 

Duties of the Electrical- Mechanical Inspector 
The approved position description for Smith's job as senior electrical - 
mechanical inspector made him responsible, "under the general 
supervision of the Chief Inspector of Mines ... for the development and 
implementation of mine electrical- mechanical inspection programs as 
required by provincial legislation ... to ensure safe installation and 
operation of equipment, to prevent injury to personnel, damage to plant, 
and loss of production." It required the inspector: 

to conduct personal inspections of mines to ensure that safe conditions 
were maintained 
to monitor new mining projects for regulatory compliance 
to monitor new equipment and techniques 
to report on electrical/mechanical safety problems and violations, and to 
recommend corrective action.38 

Smith understood his job at Westray was "trying to make sure that the 
equipment is kept in reasonable condition." He described his relationship 
with the "coal inspector" as being "like a team thing "; Smith was prepared 
to keep an eye out for general safety matters and pass along anything of 
concern.39 He and White jointly signed approvals for Westray's 
underground equipment. 

In late 1991, White asked Smith to write to Westray mine manager 
Gerald Phillips about producing a stonedusting plan. Smith also called 
Phillips about setting a firm deadline for the plan. After that, he had no 
more involvement in the matter.' Smith said that he, McLean, and White 
may each have assumed that one of the others was following up. Work 
activity reports were not routinely circulated among them.41 There was 
little direct contact between Smith and McLean, the latter being based in 
Glace Bay. Smith, who had never worked directly with McLean before 
Westray, assumed that McLean was competent. 

37 Inquiry file, DOL box 4A 33. 

38 Exhibit 139.08.001 -002. 
J9 Hearing transcript, vol. 58, pp. 12646 -50. 
40 Hearing transcript, vol. 58, pp. 12769 -71. 
41 Hearing transcript, vol. 58, pp. 12697 -98. 
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Smith thought that McLean was responsible for ensuring compliance 
with such provisions of the Coal Mines Regulation Act as: 

visiting monthly every underground roadway and section and approving 
roadways for travel 
reviewing ventilation plans for airflow, examining the condition of 
stoppings and the use of doors in stoppings, checking quality of intake 
air, assessing the operation and location of auxiliary fans 
checking shift reports, especially for reference to stonedusting 
enforcing the prohibition against shifts longer than 8 hours in a 24 -hour 
period 
checking the presence of a barometer, thermometer, and water gauge in 
the mine.42 

Smith did not carry a methanometer in the mine and relied on company 
officials to check the air during his trips underground.43 

Duties of the Mine Inspector 
McLean's job description stated that he was responsible for inspection of 
the mine to ensure compliance with the Coal Mines Regulation Act and the 
Mineral Resources Act. He was to meet with mine officials and 
recommend corrections of problem areas, and to report findings to his 
supervisor. His duties included: 

carrying out regular safety inspections to identify actual and potential 
hazards . following modern procedures of mine inspection, such as testing for 
noxious gases, carrying out stonedust surveys to prevent accumulations 
of coal dust, and conducting noise and respirable dust surveys 
assisting the board of examiners in training mine examiners and s supervisors, in issuing coal miners' certificates of competency, and in 
conducting and overseeing mining examinations 
participating in seminars and meetings to promote workplace safety 
assisting mining engineers as required; mining engineers were to be s consulted about problems relating to mine ventilation, roof control, and 
resource management. 

The job description specified that the mine inspector "[m]ust cause an 
operation to be stopped if it is unsafe or if it does not comply with the 
provisions of the regulation acts. Refers all decisions that are not routine 
to higher authorities. "44 

McLean said that he was never told the limits of his responsibilities at 
Westray. He knew he had powers under the Coal Mines Regulation Act to 
examine the operation, to have unsafe practices corrected, and to stop 

s work if necessary. He was not clear about the circumstances that might 

. 42 Hearing transcript, vol. 59, p. 12961; vol. 60, pp. 13091 -102. 
43 Hearing transcript, vol. 59, pp. 12941 -42, 12964 -66; vol. 60, p. 13070. 
44 Exhibit 139.03.01 -04. Emphasis added. 
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require the exercise of his statutory powers. He said he was to look for 
unsafe work practices and check for gases and evidence of stonedusting. 
He was to tell management when more dusting was needed, and to have 
management send dust samples for laboratory analysis of combustibility 
if he didn't think the level of stonedusting was sufficient. Similarly, he 
was to require corrective action if he detected unacceptable levels of 
gases.45 

McLean said that he had no responsibility to approve ventilation plans 
or auxiliary ventilation, to know ventilation routes, or to review ventilation 
surveys. He did not know the conditions and exemptions for use of 
equipment, and he did not know of the manager's rules or the codes of 
practice for the mine. He did not consider himself competent, nor did he 
believe it his duty, to evaluate stoppings beyond obvious failures, to 
review mine plans or mining methods, or to monitor for compliance with 
approved plans.4ó 

McLean said that complex matters were the responsibility of the 
engineers. He thought that his seniors in the department were not 
particularly interested in the input of inspectors on matters requiring expert 
professional opinion.47 He assumed that the presence of "experts" working 
in the mine meant that they had tacitly approved of or were responsible for 
any questionable practice in the mine.48 McLean said "them men were 
working in a safe environment when I was underground at that mine on 
those days. "49 

White surmised that McLean had merely expressed himself badly if he 
had left an impression that he felt responsible for mine safety only when 
he was actually in the mine himself: "But certainly, we are concerned 
about the safety of that mine 24 hours a day, 365 days a year." He 
suggested that McLean meant to express that the inspectors could assume 
an operation was safe, in the absence of any indication to the contrary.5° 
This was not consistent with McLean's testimony. 

White said that detection and resolution of complex issues were the 
responsibility of the company and its engineers, with government 
engineers ensuring that problems were being addressed. McLean was to 
look for the more obvious and rudimentary indicators of safety concerns. 
McLean did not accept the list of tasks that White thought was the 
responsibility of a mine inspector. 

White said it did not require much technical expertise for the mine 
inspector to administer the Coal Mines Regulation Act, since company 
engineers would assess technical matters, such as the adequacy of 

45 Hearing transcript, vol 
46 Hearing transcript, vol 

47 Hearing transcript, vol 
48 Hearing transcript, vol. 

at Westray, but seemed 
that were down in that 

49 Hearing transcript, vol 
50 Hearing transcript, vol 

55, pp. 11913 -35. 
. 55, pp. 11916-25,11969-73,12023-24. 
. 55, p. 11950. 

56, p. 12344. McLean admitted to overlooking the lack of a barometer 
intent on having others share the blame: "But overlooked by experts 
mine didn't see a barometer." 

. 55,p. 11915. 

. 63, pp. 13740 -41. 
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I stoppings, and McLean was only expected to check for anything obviously 

I unsafe.s' "Our responsibility," he said, "was to monitor those [mine 

I work]places and to, if we saw deficiencies ... have them corrected. "52 

White expected McLean to determine periodically that ventilation plans 
existed and to check ventilation by testing for gases and sufficiency of 

I oxygen. McLean was to ensure that auxiliary ventilation was in 
accordance with regulations. According to White, McLean should have 
been able to detect such problems as series ventilation. It was the 
company's responsibility to deal with the more complex aspects of 
ventilation. White found it acceptable for McLean not to know about such 
concerns as methane layering or how to check for the presence of methane 
layers.53 

White concluded that the mine ventilation at Westray provided too 
great a velocity for layering. There appears to be little basis for this I conclusion, which, in fact, was wrong. He expected the underground s environmental monitoring system to detect any problems, in spite of the . fact his department had never checked on the reliability of the system.54 

Finding 
The training and experience of the inspectors responsible for Westray were 
inadequate. Their performance was also diminished by a lack of guidance 
and supervision. Claude White, the director of mine safety, did not do his 
job of monitoring the system and ensuring that any difficulties were 
corrected. 

Duties of the Mine Rescue Inspector 
Doucette worked on mine rescue training and inspection throughout the 
province. When Canadian Mine Development (CMD) was driving the 
tunnels at Westray, Doucette trained its mine rescue teams, as required 
under the Coal Mines Regulation Act. Doucette disagreed with his 
supervisor's instruction to put on a "crash course" of 48 -50 hours of 
training over two weeks rather than over a year. Despite Doucette's 
disagreement, it was the method followed, as it had been during tunnel 
driveage for Devco's Donkin mine in Cape Breton.55 

When Westray took over from CMD, mine rescue training followed 
that of the federally run coal mines in Cape Breton, rather than the 
program used at the independent mines in the province. Westray provided 
its own mine rescue training program. Doucette tested the trainees for 
certification, checked rescue equipment, and monitored the program 

S 
5' Hearing transcript, vol. 63, p. 13975. 
52 Hearing transcript, vol. 62, pp. 13695 -96. 
53 Hearing transcript, vol. 63, pp. 13976 -78; vol. 64, p. 14066. 

54 Hearing transcript, vol. 63, pp. 13980 -81. Comment As we have seen in Chapter 5, Working 
Underground at Westray, the installed system was completely unreliable and had never 

ss 

operated properly. 
Hearing transcript, vol. 60, pp. 13202 -03. 
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generally. This was consistent with Labour's emphasis on company 
responsibility for safety.56 

Smith suggested that Westray wanted its own program to minimize 
contact between miners and the inspectorate, but Doucette dismissed this 
as "far -fetched. "57 Doucette cited Noonan's version of the internal 
responsibility system (IRS) as the reason Westray was the first mine in 
provincial jurisdiction to do its own mine rescue training.58 He found the 
company generally responsive to his requirements, though Phillips did 
balk at spending $25,000 to complete the set of Draeger gear at the mine 
site. Doucette loaned the gear to the company; he told the Inquiry that 
Phillips "wasn't the kind of a person you're going to confront and get 
away with very easily. "59 

After the explosion, Doucette was assigned to Labour's own 
investigation team, with mine inspector Ralph Henwood and investigator 
Harry Murphy. During testimony, there was some confusion concerning 
methane readings attributed to McLean in the final report made by this 
investigating team; these readings were supposedly taken during 
McLean's 29 April site visit at Westray, but may have been confused with 
earlier readings. Doucette stated that he had not read that final report 
before its submission to the department, though he had signed it.60 

Perception of Mandate 
The inspectors themselves were confused about their roles in Noonan's 
occupational health and safety system. They saw a conflict between those 
roles and the duties of inspectors under the Coal Mines Regulation Act. 

It should be noted that Labour also developed policies of general 
application, which affected how the mine inspectorate performed. Both 
Smith and Doucette recalled that companies were to be encouraged to 
comply voluntarily with regulations. It was strongly suggested that there 
be three warnings before an order was issued. Noonan said that this policy 
did not apply to situations of imminent danger, and the inspectors were 
mistaken if they thought the policy was mandatory. The proposition of 
"three strikes and you're out" applied "only if the circumstances were 
appropriate. "61 Stronger action was to be reserved for persistent and 
flagrant violations.ó2 

56 Hearing transcript, vol. 60, pp. 13188 -89. 

57 Doucette (Hearing transcript, vol. 60, pp. 13193 -94). Smith's opinion is at Exhibit 128.1, 
p. 46. When viewed in the context of the overall relationship between the inspectorate and 
Westray management, notably Gerald Phillips and Roger Parry, Smith's suggestion might not 
be so far -fetched. 

58 The concept of "internal responsibility" and Noonan's interpretation are explored in the 
following section of this chapter (Internal Responsibility System). 

59 Hearing transcript, vol. 60, pp. 13186 -88. 
60 Hearing transcript, vol. 60, pp. 13298 -300. Comment I do not recall Doucette offering any 

explanation for this oversight, which put into question the accuracy and thoroughness of the 
report and the commitment of the authors. 

61 Hearing transcript, vol. 69, pp. 15185 -87. 
62 Hearing transcript, vol. 69, p. 15173. 
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Noonan expressed surprise that the inspectors were confused about 
their roles. He said that the inspectors had all been trained in the 
interpretation of the Occupational Health and Safety Act and in his own 
interpretation of the internal responsibility system.ó3 Although Noonan had 
never read the Coal Mines Regulation Act, he assumed that the duties and 
responsibilities of the inspectorate remained as they had been under the 
Mines and Energy regime, except that the inspectors were to enforce only 
the occupational health and safety portions of the act. According to 
Noonan, it was the same job description but adapted to the internal 
responsibility system.ó4 

Noonan said that effective enforcement of mine safety legislation such 
as the Coal Mines Regulation Act need not conflict with a modern 
occupational health and safety regime based on the internal responsibility 
system. That statement makes sense only as long as Noonan's own passive 
and non -interventionist interpretation of the IRS does not apply. We know 
that the inspectorate does play an effective role in other jurisdictions using 
the IRS approach outlined in the following section of this chapter. 

Claude White said that the Occupational Health and Safety Act and 
Noonan's version of internal responsibility made the company and 
workers responsible for safety at Westray.ó5 He recognized that the Coal 
Mines Regulation Act requires active involvement of the inspectorate in 
the planning and operation of a coal mine. The inspectorate approves such 
matters as the mining method, ventilation, roadways, equipment, and use 
of electricity in the mine.ó6 He referred to the inspectors' duties and 
responsibilities under the Coal Mines Regulation Act as "ongoing 
technical detailed monitoring at the mine site." He felt this role conflicted 
with what was expected of the inspectorate under the occupational health 
and safety regime, the latter being limited to auditing the company's 
attempts to fulfil its responsibility for health and safety. In trying to 
reconcile the incompatible aspects of the two acts, White said, the 
inspectorate had only done "a little bit of both. "67 He suggested that these 
efforts to implement contradictory approaches had failed - by perpetuating 
a reliance on an external agency that was no longer accepting any 
responsibility for ensuring mine safety.ó8 White's evidence gives the 
reader a glimpse of the convoluted thinking and confusion that seemed to 
paralyse the inspectorate and render it ineffectual in discharging its 
legislated responsibilities. 

White was inconsistent in his approach to the provisions of the Coal 
Mines Regulation Act. He declined to enforce some regulations at Westray 
even though he had no such discretion. Many of the outdated and obsolete 

63 Hearing transcript, vol. 69, pp. 15122 -23. 
64 Hearing transcript, vol. 69, pp. 15120 -21. 
65 Hearing transcript, vol. 63, pp. 13958 -59. 
66 Exhibit 141.01.054. 

67 Hearing transcript, vol. 62, p. 13713. 

68 Hearing transcript, vol. 62, pp. 13728 -33. 
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provisions of the act had to be ignored, since they had no application in a 
modern coal mine such as Westray. Some electrical specifications were 
unworkable, as were some equipment requirements.ó9 These anomalies led 
John Smith to comment that compliance with all the provisions would 
have required the operator to "rob a museum. "70 

In other instances, White extended his authority to give approvals in 
areas not contemplated by the act. These decisions were based on 
accepting precedents from other jurisdictions but without ensuring 
appropriate controls. Equipment and materials specialist John Bossert 
warned: "There's a danger in ... copying a procedure used in another 
country unless you copy the entire procedure. In other words, the 
enforcement must be very strict. " He spoke in reference to the approval 
for use underground at Westray of non -flameproof diesel utility vehicles, 
which are permitted in the United States. White relied on the company to 
enforce restrictions on the use of the tractors, whereas the U.S. regime 
involves comprehensive monitoring by the Mine Safety and Health 
Administration (MSHA). 

White's failure to enforce the Coal Mines Regulation Act prohibition 
against shifts longer than 8 hours appeared based on personal preference 
and the tentative conclusions of a single North American study.'Z White 
recognized that he had no authority to choose not to enforce the act. He 
described his approach as the exercise of discretion in deferring decisions, 
pending resolution of more pressing concerns.73 

White said that neither he nor his inspectors had any responsibility to 
check mine plans, though they might examine plans at the mine site during 
inspections. Owners and their engineers were responsible for the safety 
aspects of plans, and Natural Resources monitored plans from the resource 
management perspective. White considered it to be immaterial that 
inspectors had not known when they were in areas of the mine not 
developed in compliance with an approved mine plan. In his opinion, that 
omission had no impact on worker health and safety.74 If director of 
mining engineering Pat Phelan and the engineers in the Department of 
Natural Resources assumed that the inspectors were responsible for 
ensuring compliance with an approved mine plan, White said, they were 
mistaken. White declined the offer of copies of approved mine plans from 

69 For example, the act does not allow for the operation of diesel -powered equipment 
underground except for diesel locomotives on rail. 

70 Hearing transcript, vol. 58, p. 12685. 

71 Hearing transcript, vol. 12, p. 2149. 

72 Hearing transcript, vol. 64, pp. 14176 -78. Other jurisdictions may be moving to shorter 
underground work periods rather than longer. Malcolm McPherson told the Inquiry that 
"[ s]ome mines in the world have now gone to four shifts working six hours, Mr. 
Commissioner. 12 hours is excessive" (vol. 9, p. 1705). 

73 Hearing transcript, vol. 64, pp. 14182 -83. This approach to the enforcement of the law must 
have sent mixed signals to Westray management. It surely would have encouraged and 
increased the already clear disdain that Westray had for any sort of regulatory constraints. 

70 Hearing transcript, vol. 62, pp. 13736 -37; vol. 63, pp. 13826 -33. 
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the Department of Natural Resources, an act he felt should have made 
Phelan aware that inspectors were not monitoring plan compliance.75 

Finding 
The inspectorate did not routinely review Westray's mine plans. A review 
of approved plans might have revealed potential safety problems that were 
not obvious during inspections. Competent review by regulators might 
have moved the company to consider changes more carefully. 

White said there was no reason for mine inspectors to be concerned 
with deviations from approved mine plans or with changes in mining 
method, in the absence of "indicators" that such would impair safety.7ó 

White used the same terminology in describing the inspectorate's 
approach to ventilation and other regulatory requirements. The 
inspectorate was to check periodically to ensure that these were all in 
place, relying on the absence of any "indicators" to the contrary.77 When 
any indicators were detected, the inspectorate referred the matter back to 
the company for corrective action. Smith provides us with a good example 
of this approach on the issue of dimming cap lamps (discussed in Chapter 
5, Working Underground at Westray). He said that his not having heard 
further about the concern meant that it was resolved. He commented, 
"Well, I don't have any evidence that nothing was done. I must have been 
satisfied with whatever explanation I was given. "78 

These attitudes respecting the responsibilities of the inspectorate are 
inconsistent with my understanding of the operation of the safety 
inspectorate in British Columbia and Ontario, and, indeed, in many 
jurisdictions in the United States. In those areas the inspectorate is 
aggressive in requiring compliance. At the risk of sounding flippant, one 
might conclude that Claude White's inspectorate could have just as well 
"closed shop" and gone elsewhere - its absence may have gone unnoticed. 

It seems that it was Noonan's version of the IRS that permeated the 
inspectorate. 

75 "[W]e did not consider that our role" (Hearing transcript, vol. 63, pp. 13990 -91). John Laffin, 
former deputy minister of Natural Resources, found it very strange that White would not want 
the approved plans: "I don't understand" (vol. 70, pp. 15499 -500). 

76 Hearing transcript, vol. 63, pp. 13839 -40. Expert witnesses agreed on the necessity of 
reviewing operations for compliance with approved mine plans. Miklos Salamon spoke to the 
Inquiry about the withdrawal from Southwest I. He considered it to be "a significant 
departure from normal mining practice and apparently neither departments have taken note 
of it or done anything about it or tried to find out the basis on which this was planned or 
designed. So it's not giving you the impression of very thorough competent regulation or 
enforcement" (vol. 14, p. 2435). 

77 Exhibit 126.1, pp. 19, 61. 
78 Hearing transcript, vol. 59, p. 12889. 
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Finding 
Albert Mclean was not competent to perform all the duties of a mining 
inspector or to enforce routinely the provisions of the Coal Mines 
Regulation Act. Even in those areas where he should have had 
competence, he failed to perform his duties with diligence or concern. His 
performance was unacceptable, and this fact ought to have been obvious 
to his supervisors. His supervisors ignored or glossed over his inadequacies 
and made no effort to supervise, train, or direct him, or to monitor his 
activities at Westray. 

John Smith was qualified for his position as electrical -mechanical 
inspector. In those areas he seemed to perform with some competence. He 
did not perform his duties with the aggressiveness and vigour needed to 
offset the attitudes and laxity of Westray management. 

Neither Smith nor McLean was given a clear indication of his duties 
and responsibilities. Both Smith and McLean followed the version of the 
internal responsibility system as determined by Jack Noonan and promoted 
by Claude White. 

By and large, the performance of Smith and McLean as mine safety 
inspectors at Westray was inadequate and did little to convey to an 
aggressive and disdainful Westray management that safety was paramount 
and that non -compliance with safety rules and regulations would not be 
tolerated. 

Finding 
Jack Noonan erred in advocating his version of the internal responsibility 
system (IRS), and in claiming that inspectors could enforce the Coal Mines 
Regulation Act properly while following directives based on his version of 
the IRS. 

Internal Responsibility System 
It seems to me useful at this point to digress from the review of the 
inspectorate to discuss in some detail the concept of the internal 
responsibility system as it is understood in other jurisdictions and in Nova 
Scotia. My first encounter with the concept of "internal responsibility" in 
this Inquiry was in reading the Burkett and Ham reports.79 The term was 
mentioned in Burkett, under the general heading of "direct responsibility," 
in the context of fixing primary responsibility for safety with the top 
management of the operation, whether mining or any other. It seems 
almost axiomatic that the organization wishing to carry on a commercial 
enterprise must bear the primary responsibility of ensuring a safe working 
environment. This concept of internal responsibility did not have any 
particular significance at the Inquiry until the Department of Labour 

79 Joint Federal- Provincial Inquiry Commission into Safety in Mines and Mining Plants in 
Ontario, Towards Safe Production, 2 vols. (Toronto, 1981) (Chair Kevin M. Burkett) [Burkett 
Report]; Ontario, Royal Commission on the Health and Safety of Workers in Mines, Report 
(Toronto: Ministry of the Attorney General, 1976) (Commissioner James M. Ham) [Ham 
Report]. 
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witnesses appeared before it. Their testimony gave the concept an 
interpretation that was impossible to reconcile with any notion of a 

prudent and safety -oriented regulatory regime. 

Department of Labour and Internal Responsibility 
Inquiry counsel endeavoured in some weeks of laborious examination to 
get a clear and coherent description or definition of "internal 
responsibility" from witnesses Albert McLean, John Smith, Fred Doucette, 
Claude White, Jack Noonan, and Hugh Macdonald. It was clear from the 
testimony that the inspectors, from the most senior level, had a reasonable 
understanding of the responsibilities of miners and operators; it was also 
clear that they shied away from any hands -on involvement in ensuring that 
those responsibilities were carried out. It almost appeared that to them the 
application of the IRS and regulatory enforcement were mutually 
exclusive. To this extent, the evidence of the department regulators 
suggests an abdication of the responsibilities and duties set out in the Coal 
Mines Regulation Act and the Occupational Health and Safety Act. After 
hearing "internal responsibility" described by these witnesses, I was 
compelled to make the following comment to Macdonald: "What I have 
heard over the last couple of weeks ... leaves me with the impression that 
the internal responsibility system provides a very neat vehicle for the 
inspectorate to dodge their responsibilities. "80 As a result of subsequent 
research and consultations with mining engineers from other jurisdictions, 
my impression of the internal responsibility system has changed. What has 
not changed is my impression as it relates to the Department of Labour in 
Nova Scotia. 

Department of Labour personnel seem to have looked upon their role 
in mine safety generally as one of education and training. As deputy 
minister Macdonald said: 

We believe strongly in the internal responsibility system, but in hindsight 
it begs the question whether more could have been done to make employers 
understand really what that meant and their responsibilities under that 
system.... perhaps even a greater educational effort with the inspectors 
themselves.... We did do a fair amount of advertising early on in trying to 
acquaint people that there was new legislation [Occupational Health and 
Safety Act]. Whether or not that went far enough ... to make people fully 
understand their responsibilities, that may be a moot point. And I would 
suggest that one of the things that maybe needs to be revisited is the 
question of training or educating the parties in the workplace.81 

Jack Noonan acknowledged at the hearing his responsibility for the- 
administration of the Occupational Health and Safety Act and the safety 
aspects of the Coal Mines Regulation Act. In my view, it was Noonan's 

8o Hearing transcript, vol. 70, p. 15324. 
81 Hearing transcript, vol. 70, pp. 15287 -88. 
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non -interventionist interpretation of the theory of internal responsibility 
that permeated the inspectorate. His attitude is clear from his evidence: 

Well, internal responsibility means that everyone takes the responsibility for 
themselves and their fellow workers. That it's a cooperative venture 
primarily between management and labour. That's where it starts. The 
people who actually do the job and are responsible for having the job done 
share the responsibility for the safety and health in the workplace.82 

When asked about the responsibility of government, and specifically that 
of the government of Ontario with which Noonan was familiar, he again 
stressed the non -interventionist role: "My perception at that time, and it 
probably still is, was that the government was a facilitator, that they aided 
and assisted in interpretation. They provided help with their experience in 
other operations ... [a]nd, of course, they audited for non -compliance of 
the act." These statements appear to suggest that the principal role of 
government is not inspection and enforcement but a more passive role - 
facilitating and assisting. Noonan seems to equate inspection and 
enforcement with policing and, as such, not consistent with internal 
responsibility: "They [inspectors] have an audit function.83 It may turn into 
a policing function. And if it does, then we've failed in handling it. And 
certainly the internal responsibility section of it has to be brought back 
into play if anything is going to work." Noonan asserted that the IRS is in 
place in "almost every jurisdiction in Canada and in North America. "ß4 He 
expressed his understanding that the system had been adopted in a number 
of states in the United States, but he professed ignorance of the fact that 
the United States, Ontario, and British Columbia had specialized training 
programs for their mine inspectors.85 

The transcript of Noonan's testimony is replete with inconsistencies, 
contradictions, and inaccuracies such as those outlined above. Nothing 
would be served by repeating more examples. He was the person charged 
with the responsibility of administering the safety and health legislation 
in the Department of Labour. His evidence discloses that he was lacking 
in either ability or motivation for the task. His interpretation of the internal 
responsibility system only reinforces the impression I gleaned from the 
evidence of the inspectorate. I am unable to say with certainty whether his 
interpretation indicates a fundamental misunderstanding of the role of the 
inspectorate or was merely a clumsy attempt to distance himself and his 
inspectorate from any fault or censure respecting the events leading up to 
the 9 May explosion. 

82 Hearing transcript, vol. 69, p. 15065. 

81 "Audit" in this context seems to be a euphemism for inspection, albeit milder and with less 
of the regulatory connotation. 

84 Hearing transcript, vol. 69, p. 15111. 
85 Hearing transcript, vol. 69, pp. 15205 -06. 
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Finding 
Jack Noonan, as executive director of occupational health and safety, held 
a perspective of the internal responsibility system inconsistent with usage 
in other jurisdictions and with the statutory obligations of the inspectorate. 
This passive and apathetic approach sent two messages to those in the 
inspection service: (1) that health and safety were- primarily the . responsibility of employer and miner; and (2) that the inspectors' role was 
one of training and persuasion, to be undertaken usually in response to the 
initiative of management or workers. For whatever reason, Noonan 
virtually abdicated any leadership role and must bear substantial 
responsibility for the failures of the inspectorate. 

Although this finding may seem harsh, it is well supported by the 
evidence presented to the Inquiry. Despite his paper credentials, Noonan 
exhibited a startling ignorance of the practices and policies in other 
jurisdictions. He also seemed to allow his supervisors a degree of 
autonomy that effectively prevented him from directing his inspectorate 
in accordance with the governing legislation. Noonan was dismissed from 
his position and from the department several months after the 9 May 
explosion. 

Claude White's responses at the hearings to questions respecting the 
IRS seemed intended to confound rather than enlighten. His evidence on . this subject is best summarized in the following exchange between him 
and Inquiry counsel: 

Q. ... [C]an I sum up the real essence of your testimony by saying that we 
can draw two conclusions from it ... that we are now in a system of 
internal responsibility, but that there is still a great deal of confusion as 
to exactly what that means for the role of a mines' inspector inspecting 
mines. Is that fair? 

A. I would agree with that and I would look forward to the Commission 
trying to help us out in that area. 

Q. And ... you will acknowledge that there has been indeed a failure of 
the regulatory system at Westray? 

® A. I believe there was a failure in the system in terms of not achieving true 
internal responsibility, yes.8ó 

There is no magic or mystery in the so- called internal responsibility 
system. I am inclined to agree with the comment of John Laffin, retired 
deputy minister of natural resources for the province. In discussing the 
concept with Laffin, Inquiry counsel asked, "It's more or less something 
that always existed, but all of a sudden it had a title attached to it ?" To 
which Laffin replied, "That's right.... [I]t always was there. "ß7 

James Ham and Kevin Burkett, in their seminal reports on the Ontario 
mining industry, have done a great service in articulating the respective 
responsibilities of management, workers, and regulators and by 

86 Hearing transcript, vol. 64, pp. 14235 -36. 
67 Hearing transcript, vol. 70, p. 15418. 
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consolidating these responsibilities under the readily understandable 
"internal responsibility." My intention here is simply to show how such a 
simple and common -sense concept can be corrupted and rendered 
ineffectual. There is little that this Inquiry can do to clarify further the 
internal responsibility system. It has been well articulated by Ham, by 
Burkett, and by the numerous brochures and circulars prepared and 
distributed by the Occupational Health and Safety Branch of the Ontario 
Ministry of Labour. 

A well -established practice of industrial safety supports the IRS and 
delineates the respective duties of the operator (represented by 
management), the worker, and the regulator. I have borrowed from the fire 
triangle in the Explosion chapter (see figure 6.3) to illustrate how each of 
the three industrial components must function together to achieve mine 
safety. This relationship is shown here in figure 12.1. One mining engineer 
told me that the job of the mining inspector is to so inculcate the concept 
of internal responsibility into management and worker that the inspector 
will virtually become redundant.$$ This is done through training, through 
supervision, through inspection, and, where necessary, through vigorous 
prosecution. In these respects, the regulators in Ontario are not that far 
removed from the inspectorate administered by MSHA in the United 
States. If there is a weakness in the system as proposed by Ham and 
further defined by Burkett, it is the lack of emphasis on the regulatory 
function, at least in the early stages of the IRS. Ham recognized the need 
for auditing the IRS "because it is a human organization in which 
conditions of work and concern for the well -being of persons create 
grounds for tensión."ß9 Thus external auditors, including mining 
inspectors, were necessary. The IRS as described by Burkett encompassed 
the combined concepts of direct and contributive responsibility. The 
regulatory role of the inspectorate appears to be subsumed in the 
contributive aspect, and compliance with the Occupational Health and 
Safety Act and its regulations seems to be assumed. In 1988, the role of the 
inspectorate was further defined by the Ontario Standing Committee on 
Resources Development chaired by Floyd Laughren: 

The Committee wishes to emphasize that the IRS must not be viewed by the 
parties as a "stand alone" initiative. To work properly it must be supported 
by other initiatives such as appropriate enforcement of legislation and 
regulations by government ...90 

What follows is a brief analysis of the internal responsibility system 
as it is administered in the Province of Ontario. 

88 Conversation with Ian Plummer, recently retired provincial coordinator, mining, with the 
Occupational Health and Safety Branch, Ontario Ministry of Labour. Plummer also 
contributed greatly to the section in this chapter devoted to the Ontario system, which, of 
course, is based in large part on the Ham and Burkett reports. 

89 Ham Report, 152. 

90 Ontario, Legislative Assembly, Standing Committee on Resources Development, Report on 
Accidents and Fatalities in Ontario Mines [Toronto: Ontario Legislature, 1988] (Floyd 
Laughren, chairman) [Laughren, Report on Accidents]. 
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Figure 12.1 The Components of Mine Safety 

Internal Responsibility in Ontario 
The term internal responsibility system is used in Ontario to describe the 
legislated rights and responsibilities of the workplace parties regarding 
health and safety in the workplaces of the province. It implies that there is 
a set of values, beliefs, and attitudes in the workplace, and that there will 
be meaningful cooperative action to resolve health and safety issues. It 
applies in particular to those who have direct control of conditions and 
practices in the workplace, from the chief executive officer (CEO) to the 
worker. The whole line of management (CEO, site manager, several levels 
of supervisors) and the workers are responsible, all in their own ways, for 
the health and safety of workers in the workplace. Thus, having a safe and 
healthy workplace is the responsibility of everyone concerned, not just the 
safety department. 

Other groups, both internal and external, have contributive roles to 
play. Some key contributive players, who act as a kind of safety net, are 
the joint health and safety committees (JHSCs), unions, and government 
inspectors.91 Figure 12.2 depicts the various elements involved in the IRS. 

Direct Responsibility 
The chief executive officer sets the tone and ensures that safety and health 
are given priority, creating the framework for safe production. The CEO 
establishes the purpose of the enterprise, selects the manager, determines 
overall policy, arranges for the money to construct facilities and buy 
equipment, and reports to the shareholders on the state of the operation. To 
a large degree, these are the responsibilities of the owner under the 

91 The Ontario Occupational Health and Safety Act, RSO 1990, defines and specifies the duties 
of "owners," "employers," "supervisors," "workers," "suppliers," and "inspectors" with 
respect to workplace health and safety. It also mandates the formation of joint health and 
safety committees. 
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Figure 12.2 Internal Responsibility System 
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Ontario Occupational Health and Safety Act. One of the duties of an 
employer is to prepare a written occupational health and safety policy, and 
to review it each year. This duty is normally shouldered by the CEO as 
part of setting the tone.92 

The manager puts the corporate plan and the health and safety policy 
into action. The manager lays out the plan to achieve the corporate 
objectives (including health and safety); selects competent people as 
supervisors; assigns duties, authority, and responsibilities; sets operating 
policies; establishes and maintains communications to all levels at the site; 
provides facilities, machinery, and equipment; and evaluates progress in 
achieving the objectives. The manager, although technically a supervisor 
under the act, must make sure that the employer's responsibilities have 
been carried out. These include maintaining facilities and equipment; 
ensuring safe use of the facilities and equipment; providing information, 

92 Comment In spite of his protestations to the contrary (as reported in the media on many 
occasions), there is no testimony or documentation before this Inquiry that would even 
suggest that Clifford Frame, chief executive officer of Westray, made any effort to "set the 
tone and ensure that safety and health are given priority." There is no evidence that Frame 
prepared a "written occupational health and safety policy" to show by example that safety is 
paramount. 
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instruction, and supervision to workers; and, in general, taking all 
reasonable precautions for the protection of workers.93 

Supervisors (particularly first -line supervisors) are a key link in the 
chain. They assign the work; instruct and develop workers; coordinate and 
direct the work, ensuring that the policies, procedures, and regulations are 
observed in order to maintain healthy and safe conditions; arrange for 
adequate equipment and supplies; and report on progress and anomalous 
conditions. They represent management to workers, and to some degree 
they represent the workers to management. Their example, influence, and 
authority are essential in shaping worker attitudes and in ensuring worker 
compliance with safety and health policies. This influence is vital, as 
workers must continue to work safely in the absence of a supervisor 9a 

Under the act, supervisors are responsible for ensuring that workers 
work in accordance with the act and regulations, and with the required 
protective equipment. They must also advise workers of hazards and take 
every reasonable precaution in the circumstances. Where a worker reports 
that he or she is endangered or that another worker is endangered by 
continuation of the work, the supervisor has a duty to investigate the 
circumstances, as quickly as possible, with the worker and a worker 
representative. Clearly, this imposes the duty on supervisors to try to 
resolve workers' concerns and to have safe work resumed. 

The workers carry out the assigned duties, using knowledge, skill, and 
the policies and procedures for the workplace. Because the work in an 
underground mine takes place largely with no supervisor present, workers 
have to take initiative within the envelope of the safe working procedures 
and regulations, and they must coordinate with other workers. They are 
responsible for keeping the workplace in a safe condition, for using the 
facilities and equipment in a safe manner, and for reporting to supervisors 
on hazardous workplace conditions or equipment. 

If workers are to be responsible, they must also have rights: 

the right to know (that is, to be informed of the hazards in the work, and 
to be trained to carry out the work) 
the right to participate (both directly in the workplace and through the 
joint health and safety committee) 
the right to refuse work that endangers themselves or other workers.95 

Contributive Responsibility 
Under the Ontario act, each workplace with 20 or more workers must have 
a joint health and safety committee (JHSC). (There are some exceptions 

93 The sharp contrast between this description of a manager's responsibilities and the behaviour 
of Gerald Phillips at Westray well illustrated in Chapter 3, Organization and Management at 
Westray. 

94 This description is certainly at odds with the reality of supervision at Westray, as detailed in 
Chapter 3, Organization and Management at Westray. 

95 These rights were effectively denied the workers at Westray, as is well documented 
throughout this Report. 
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and also some circumstances where a committee is needed with fewer than 
20 workers.) The act sets minimum standards for the committee, in terms 
of size and frequency of meeting, and requires that at least half the 
members be workers. Smaller workplaces - with six or more workers - 
require a worker health and safety representative. 

The representatives of the workers are selected by the union or unions 
representing the workers or, if there is no union, by the workers 
themselves. The union or unions have a responsibility to provide members 
for the joint health and safety committee; an effective IRS needs the 
support of the unions. The role of worker representatives in the IRS is to 
give the workers a group voice in the formulation of health and safety 
policy and programs. That voice should be heard on new facilities, 
equipment, and processes; on the setting of safety goals; on the effect of 
management policy on health and safety issues; and on the general health 
and safety condition of the workplaces. 

Under the act, the joint health and safety committee has the right to 
have members inspect the workplaces and to investigate serious accidents; 
to receive relevant information from the employer; to make 
recommendations to management; and to receive a reply to the 
recommendations within 21 days. 

The inspectors of the Ministry of Labour have a contributive role too. 
During their inspections, investigations, and audits, they evaluate how 
well the IRS is working, and whether decisions made between the 
workplace parties are appropriate. If the IRS is malfunctioning, the 
inspector has to take action. Such a malfunction could be the failure to 
correct a legitimate health or safety situation, either because agreement 
cannot be reached, or because the agreement reached does not meet the 
minimum requirements of the regulations. If the workplace cannot resolve 
a work refusal under the act, the inspector is required to make a decision 
on whether or not there was a danger. If a contravention of the regulations 
persists, a correction order must be issued, with a required compliance 
period. 

If an inspector's correction order is needed, the internal responsibility 
system has failed. If the IRS at a workplace consistently fails, more 
attention is needed by the inspectorate. This attention entails more 
inspector visits - including inspections, audits, investigations, and senior 
level contacts among the ministry, the employer, the union, and the JHSC. 

The Ontario Ministry of Labour has an objective of greater self - 
reliance in workplaces. Indications of self -reliance are: a consistent 
compliance with the minimum standards set by the regulations; a striving 
for ethical compliance (that is, over and above the requirements of the 
regulations); and a general lack of serious accidents, complaints, and 
refusals to work. Inspectors then concentrate on those workplaces that are 
in consistent non -compliance with the regulations, that have an accident 
rate above the average for similar workplaces, and that have legitimate 
complaints and refusals to work. 
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As Floyd Laughren commented, "Failure to make IRS work properly, 
coupled with continuing high fatality rates, may prompt the government 
to look more favourably upon alternatives to IRS. "96 

Internal Responsibility in Nova Scotia 
In its brief to this Inquiry, the Nova Scotia Department of Justice stated: 

The Westray Commission could make a significant contribution to Nova 
Scotia's achievement of the IRS vision, in building on the work of prior 
commissions, specifically by: 

clarifying what IRS means, and how it must function to accomplish a 
safer workplace, 
identifying any weaknesses in how each internal and external party 
performed its role in relation to the Westray mine, and 
making recommendations that will address weaknesses disclosed by the 
evidence, as was done in the Burkett report.97 

Some of these matters will be addressed in other parts of this Report. This 
section of the Report provides a brief analysis of the internal responsibility 
system and how it was misinterpreted and misapplied by the Labour 
inspectorate in Nova Scotia. 

Finding 
It is abundantly clear that the provincial inspectorate used the concept of 
the internal responsibility system to divert attention from its own 
responsibilities. It is not so clear whether this was done as a matter of 
practice or after the fact to justify many of the deficiencies of the 
inspectorate, which only became apparent after the explosion of 9 May 
1992. 

The IRS is not a complex concept. It is a way of describing what ought 
be done in the workplace to ensure safety - and by whom it is best done. 
It is not a panacea for all industrial safety deficiencies, nor is it a substitute 
for a comprehensive and aggressive inspection program aimed at assuring 
compliance with the rules. 

The Department of Justice's submission goes on to state at page 33: 

IRS is now recognised widely as the best approach to workplace safety. IRS 
is not a way out for the inspectorate. It arises from the recognition that 
government inspections will never be enough no matter how thorough and 
frequent. Inspections may in fact stifle development of the climate that is 
necessary for a significant shift in attitudes towards safe practice. 

These are extravagant and largely unsupported statements. Workplace 
safety is pursued in many ways and different terms are used in its 
description. IRS is one way of describing an approach that, if accepted and 

96 

97 

Laughren, Report on Accidents, 19. 

Department of Justice, Submission of the Province of Nova Scotia to the Westray Mine 
Public Inquiry, 9 August 1996, 32. 
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applied by operators, workers, and regulators, could be a significant factor 
in improving industrial safety.9ß It is trite to say that IRS is "not a way out 
for the inspectorate," but the suggestion that it was used precisely in that 
way at Westray is supported by the evidence at the hearing. I find no 
support for the bald statement that "inspections may in fact stifle 
development of the climate that is necessary for a significant shift in 
attitudes towards safe practice." From my research and investigations, I 

suggest that the coal mining industry in the United States, operating with 
the massive inspection presence of MSHA, belies that assertion. 

I now return to a review of the evidence respecting the performance of the 
inspectorate at Westray. 

The Inspectorate at Westray 
The inspectors were not ready to regulate safety at Westray, as John Smith 
agreed. They had no formal training in inspection or experience with 
modern, mechanized room - and -pillar operations. By the time Westray was 
proposed, Smith was already dealing with a variety of matters beyond his 
training and expertise. He tried to keep up to date by reading technical 
journals, but it had been at least 15 years since he had inspected a coal 
mine.99 McLean considered that he and the other inspectors were at a 
disadvantage in dealing with Phillips and the mining operations at 
Westray.100 

For the most part, Albert McLean was not willing to accept all the 
statutory responsibilities assigned to an inspector under the Coal Mines 
Regulation Act. He knew that he had powers under the act and he felt 
competent to do all that was required, but he did not accept responsibility 
for ensuring compliance with many sections of the act. McLean's own 
evidence discloses some serious shortcomings in his performance: 

He had only a rudimentary knowledge of mine ventilation. 
He could take gas readings at accessible locations but did not 
acknowledge that more than this was necessary. 
He did not measure airflow. 
He said that he did not understand series ventilation or methane layering. 
He could not competently review ventilation plans or the adequacy of 
auxiliary ventilation fans. 
He lacked the knowledge or ability to rule on the effectiveness of 
stoppings. 

08 For other ways of expressing similar concepts, see [United States], Federal Mine Safety and 
Health Act of 1977, section 2(e): "[T]he operators of such mines with the assistance of the 
miners have the primary responsibility to prevent the existence of such [unhealthful and 
unsafe] conditions and practices ..." Also see International Labour Conference, Proposed 
Convention Concerning Safety and Health in Mines, Provisional Record 19A (Geneva, 1995), 
article 5, concerning "the supervision of safety and health in mines [and] the inspection of 
mines by inspectors designated for the purpose ..." 

99 Hearing transcript, vol. 58, pp. 12683 -87. 
Hearing transcript, vol. 55, pp. 11945 -47. 100 
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It is impossible to determine how much of McLean's unwillingness 
was the result of the hands -off policy espoused by his superiors and how 
much was self -motivated. Indeed, some of his attitude may be attributable 
to an attempt, after the fact, to shrug off some responsibility. 

As a professional mining engineer, Claude White should have detected 
and remedied deficiencies in the inspectorate. In some instances, he chose 
not to exercise his professional judgment. In other cases, he did not see the 
need for technical appraisal, or just got things wrong. Inquiry Ventilation 
expert Dr Malcolm McPherson referred to the significant failure to address 
concerns in the ventilation surveys provided to White: 

Even a fairly cursory glance through those reports would have shown 
matters that should have stood out like red flags to mine enforcement 
officials. I refer to the high concentrations of methane that were reported. 

I refer to the recirculation, the uncontrolled recirculation that was 
occurring in the north workings. These are matters that should have resulted 
in fairly rigorous action to rectify these matters. 

I would suggest that the mine should have been subjected to sanctions 
because of these infringements against the law and going beyond that, 
because of the disregard for safety that seems to have been the philosophy 
at Westray. And those actions may well have started with warnings, formal 
warnings, followed by more stringent sanctions, citations, and followed up, 
if necessary, if no action is taken, by a stop work order. And indeed, in 
cases of perceived immediate danger, there again, stop order, stop work 
orders may well have been issued.101 

Such actions are the substance of the responsibility of the inspectorate to 
the underground miner. This responsibility cannot be ignored, nor can it 
be sloughed off by recourse to some distorted concept of internal 
responsibility. The responsibility was that of the inspectorate - and the 
inspectorate was found wanting. 

One December 1991 survey indicated the use of recirculated air to heat 
the main ventilation air.102 This recirculation was a matter of some 
concern, and had been discussed by Westray officials and the inspectors. 
White said he had no idea if the company ever recirculated main return air. 
White did nothing to confirm or deny approval for such recirculation, 
although he recognized that his department had the responsibility to ensure 
appropriate safeguards.103 

Applying the Regulatory Regime 
The legislation under which the Westray mine was developed and operated 
did not meet the regulatory needs of a modern coal mine. The Coal Mines 
Regulation Act is outdated. Little progress had been made in updating 
mining regulations to reflect modern technology before construction 
started at Westray. Noonan's directors had sought regulations consistent 
with the Occupational Health and Safety Act and current technology, but 

101 Hearing transcript, vol. 9, pp. 1709 -10. 
102 Exhibit 37a.043. 
103 Hearing transcript, vol. 63, pp. 13982 -87. 
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Noonan did not respond.104 In his request to Noonan for additional 
technical assistance, White described the Coal Mines Regulation Act as "a 
tremendous burden on the Minister, the Chief Inspector and the 
Inspectors. "105 

The inspectorate faced further obstacles in enforcing the act. 
According to Smith and Doucette, the inspectors had problems getting 
supplies, such as test tubes for sampling diesel emissions, or maintenance 
for mine rescue equipment.106 Inquiry ground control expert Dr Miklos 
Salamon told the Inquiry how easy it is for a regulatory regime to become 
a "rubber stamping" exercise where regulators lack resources to administer 
legislation in a meaningful fashion.107 

It appears that the inspectorate did not properly administer the 
Occupational Health and Safety Act. The inspectors' descriptions of their 
responsibilities under that act suggest a limited grasp of the act. The 
Department of Labour did little to develop the miners' involvement in the 
new regime, which was based in great part on the workers' taking 
responsibility for their own health and safety. Smith left copies of the 
Occupational Health and Safety Act at the mine site,10S and union 
organizers gave copies to some miners.109 The inspectors made no effort 
to see that the miners understood the information or that Westray 
management complied with the law. Miners were generally not given 
copies of the Coal Mines Regulation Act and the Occupational Health and 
Safety Act by the company. 

Communication with the underground workers was limited. Some 
testimony referred to customs in the coal mining industry that made it 
inappropriate to take complaints outside the company.10 McLean said that 
he always spoke to the miners as he travelled, though he noted it in reports 
rarely."' Most miners remembered McLean's few words as casual 
greetings, not inquiry into conditions in the mine. McLean travelled with 
management, usually Roger Parry.' In general, the miners were hindered 
by the very presence of Parry with the inspector. As Smith put it, "[W]hat 

104 White (Hearing transcript, vol. 63, pp. 13796 -98) 
los Exhibit 141.01.054. 

106 Doucette (Hearing transcript, vol. 62, pp. 13620 -21). 
107 Hearing transcript, vol. 14, pp. 2470 -78. 
lob Hearing transcript, vol. 58, p. 12687. 

Bob Burchell (Hearing transcript, vol. 44, pp. 9628 -30). 
Jay Dooley told the Inquiry that neither he nor anyone he had ever worked with had gone 
directly to a mine inspector with a complaint. He would always "follow the chain of 
command" (Hearing transcript, vol. 38, pp. 8424 -30). 
One instance had been in August 1991, when he recorded that he warned workers to make 
sure the workplace was secure (Exhibit 139.01.45); another in March 1992, when he reported 
that he had spoken to workers in each section, with "no problems" noted (Exhibit 73.06); 
another when he spoke with safety committee member Owen McNeil (Exhibit 73.08.015); 
and another when he met with three safety committee members (Exhibit 120.306). 

"2 When asked by Inquiry counsel if he was always accompanied by management, McLean 
replied, "I'd say, yes" (Hearing transcript, vol. 55, p. 12049). 

109 

110 

111 
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are you going to find out anywhere if you've got someone like Roger 
standing right next to you ... ""' 

McLean denied that miners were inhibited by the presence of 
management. That had not been his own experience as a miner.14 White 
said that complaints of intimidation and discrimination against an 
employer under section 25 of the Occupational Health and Safety Act 
were handled by another division of Labour and was not the business of 
the mine inspectors. He said miners would have had to take complaints 
about Parry's threats or management reprisals to that other division.15 

McLean claimed, "[N]o men came to me and told me what way 
Westray treated their men.... Nobody. "16 This is not consistent with 
other evidence. A number of miners complained to McLean during 
inspections or outside the mine, and McLean failed to follow up. Any lack 
of complaints may have resulted from Labour's failure to respond to those 
that were made. Labour's response to individual complaints is illustrated 
below, in the section on the Carl Guptill saga. 

The treatment of Westray's safety committee, a key component of the 
Occupational Health and Safety Act, shows the inspectorate's handling of 
its role to be deficient. The inspectors had assisted other companies in 
providing training for members of occupational health and safety 
committees. "' They did not do so at Westray. In a 4 September 1991 

meeting with Westray management, White said that the safety committee 
should take part in investigating "unusual occurrences," such as injuries 
or roof falls.18 The inspectorate did not emphasize that point with the 
committee.1' The committee received little cooperation from the 
company, at times learning of accidents or other incidents through word 
of mouth. 

Neither the company nor the inspectorate sought input of underground 
workers in decisions affecting safety; nor did they invite participation by 
worker representatives in the mine inspections. McLean told the Inquiry 
that Noonan instructed the inspectorate to "leave the safety committee all 
alone." If "there are no problems," inspectors were not to contact the 
committee, even to give notice of impending inspections.120 White said 
"there was a perception in the Department, perhaps," that having safety 

11 Hearing transcript, vol. 59, pp. 13056 -57. 
14 Hearing transcript, vol. 55, p. 12050. 

1s Hearing transcript, vol. 64, p. 14148. Comment I wonder how the miners were to know of 
this condition, since the act was not explained to them and the act itself does not specify the 
departmental organization. Apart from one brief visit to the site by an occupational hygienist, 
there is no evidence of any other Department of Labour presence at Westray. 

"6 Hearing transcript, vol. 55, p. 12057. 

"' Carl Guptill told the Inquiry that, while at the Forest Hill mine, he had been sent to a seminar 
"that more or less had us set up and run a safety committee" (Hearing transcript, vol. 29, 
p. 6134). 

18 Exhibit 73.08.003. 

19 White did not know of any meetings that his department had with the Westray safety 
committee other than McLean's meeting with the three members in January 1992 (Hearing 
transcript, vol. 63, pp. 13754 -55). 

120 Hearing transcript, vol. 56, pp. 12154 -56. 
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committee members on inspections was at the discretion of the 
inspectors.12' White said it was more efficient to speak to whomever one 
encountered in the mine than to ensure committee representation during 
inspections. '22 

Committee members were not all aware that travel with the inspector 
was possible. Rick Mitchell, a miner who knew of this practice elsewhere, 
asked Roger Parry about travelling with McLean and was told "it wasn't 
important," that he "wasn't needed. "123 He did not realize that he was 
entitled to go with the inspector. Parry, as we have seen in Chapter 5, 
Working Underground, had threatened to fire anyone caught complaining 
to the inspectors. 

We have also seen how the company responded inadequately to 
concerns of the safety committee, usually with excuses or a cursory clean- 
up of smaller problems. The safety committee repeatedly called for action 
on serious and recurring issues, such as dust accumulation and inadequate 
stonedusting. The company prepared both the safety walk reports and the 
meeting reports, and, on occasion, some observations by the committee 
were removed. The reports did identify safety concerns that should have 
gained the attention of the inspectorate. Claude White never looked at 
safety committee reports.124 McLean said he had read at least three safety 
committee reports. Some members of the committee thought the inspector 
reviewed their reports to ensure that safety concerns were addressed. They 
learned that McLean had received them, but had done nothing.125 McLean 
was satisfied by the company's written responses that it was taking 
appropriate action.'26 

Owen McNeil, a member of the safety committee, said that McLean 
had always asked him if he had concerns. McLean noted on 29 October 
1991 that he spoke with McNeil and heard no complaints.127 McNeil 
recalled that he had told McLean about a number of safety concerns, 
including inadequate stonedusting.128 Other committee members had 
spoken with McLean. They said that they had informed him of serious 
safety problems.129 

There is only one recorded instance of McLean meeting with miners 
on the committee. Carl Guptill's complaints in December 1991 had led to 
some discussion between Phillips and the department about the necessity 
for an inspector to meet with the committee to review its role.130 A brief 

121 Hearing transcript, vol. 63, p. 13762. 
122 This was somewhat disingenuous of White, given his admission that his conversation with 

miners underground at Westray was extremely limited. 

123 Hearing transcript, vol. 31, pp. 6714 -15. 
124 Hearing transcript, vol. 64, pp. 14216 -17; vol. 60, p. 13149. 
125 Mitchell (Hearing transcript, vol. 31, pp. 6730 -32). 
126 Hearing transcript, vol. 57, p. 12592. 

127 Exhibit 73.08.15. 

128 McNeil, Department of Labour interview, 29 October 1992, electronic file MACN- JO.DOL, 
pp. 35 -36. 

129 Randy Facette (Hearing transcript, vol. 33, pp. 7264-65). 
130 For background, see the section on Carl Guptill's experience later in this chapter. 

i 
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meeting with three safety committee members took place at the mine site 
on 27 January 1992.13' They complained of serious and continuing safety 
concerns in the mine, and gave McLean details of safety violations. 
McLean sent White a memo, which spoke to only three concerns: 
qualifications for examiners, safe procedures for using torches 
underground, and approval for underground use of non -flameproof 
vehicles.132 McLean's memo failed to inform White of the urgent safety 
concerns testified to by Mitchell and Facette. He did not provide the 
committee members with copies of his memo. 

Finding 
The Westray joint occupational health and safety committee was given 
little assistance or encouragement from either the company or the 
inspectorate. The company clearly did not want an effective committee. 
The inspectorate, operating under Noonan's strange interpretation of 
internal responsibility, adopted a passive and non -interventionist approach, 
ensuring that the committee would be ineffectual. 

Upgrading the Inspectorate 
There is no evidence that competency of the inspectors assigned to 
Westray was evaluated when they were given their tasks. White attempted 
to upgrade the inspectorate. In January 1989, he wrote a memo to the 
minister that spoke of the "additional strain" put on the inspectorate by the 
new coal mine and the need for new inspectors.133 In September 1991, he 
proposed hiring additional staff and training existing staff.134 Smith 
thought they were getting a coal inspector based in Stellarton, and McLean 
later asked for a ground control consultant. White recommended to 
Noonan that the inspectorate engage a mining engineer to be based in 
Halifax. He wrote that relying on the Department of Natural Resources for 
technical assistance was no longer adequate. White said that he thought 
Noonan had generally supported his proposal even though Noonan 
directed him to rewrite it. Noonan's testimony suggests that Noonan was 
not convinced that additional professional help was necessary. 

White told the Inquiry that the inspectors were not at a disadvantage 
in dealing with a high -tech mine. He did say that training had been 
deficient; he recommended improved operational training as well as core 
training in inspection at a recognized facility such as the National Mine 

The three were Randy Facette, Owen McNeil, and Rick Mitchell. 

132 Exhibit 120.306. 

Exhibit 139.15.001. White also outlined the problem of the disproportionate concentration 
of officers at the Glace Bay office, the confusion as to which set of regulations applied under 
the Occupational Health and Safety Act, and the possibility that requiring compliance with 
modern guidelines for acceptable levels of noise, dust, or noxious gases might mean mine 
closures and loss of jobs. This memo was stamped as received by the deputy minister of 
labour, but nothing seems to have come of it. 

14 Memo of 18 September 1991 to Noonan and discussion paper regarding staffing requirements 
for the inspectorate (Exhibit 141.01.050 -59). 
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Health and Safety Academy at Beckley, West Virginia.15 Instead, some 
in -house sessions, had been provided, along with video and written 
materials. According to Smith, the in- house training was largely related to 
"everything you could think of except coal mines." This "training" was 
clearly inadequate.136 

Noonan did not respond directly when asked why the inspectors were 
not sent for training in specialized coal mine inspection. He had never 
assessed the competence of the inspectors.137 He relied on Claude White's 
evaluation of their performance.138 Despite White's staffing proposal, 
Noonan did not accept that White considered the existing inspectorate 
inadequate for the challenge of a major new coal mine. Noonan felt that 
the inspectors' experience in Nova Scotia mines was adequate preparation 
for inspecting Westray: "[T]heir experiences are in coal mines and coal 
mines are coal mines, although within themselves, they change from area 
to area and time to time. And the occupational health and safety aspects of 
them are a basic thing. "139 He said that the decision not to send the 
inspectors to Alberta to observe an operation similar to Westray was made 
jointly by himself, White, and Hugh Macdonald. In his opinion, safety 
officers did not need to know the equipment and operations at a work site 
in order to fulfil their role.140 He felt that an unsafe operation or practice 
would be obvious to an experienced miner.141 

John Laffin was the deputy minister responsible for the mine 
inspectors prior to their transfer to Labour. He recalled that the mine 
inspectors had come together to learn about a new continuous miner 
before it went underground at the McBean mine. Laffin thought inspectors 
needed to understand the mining methods and equipment used at sites they 
were to inspect.142 This is consistent with good business practice as well 
as common sense. 

Hugh Macdonald said that he had never been made aware of requests 
for additional staff or training for the inspectors assigned to Westray. He 
knew that the supervisor position remained vacant after Colin MacDonald 
retired, but he assumed that the inspection unit had sufficient resources to 
do the job at Westray. According to Hugh Macdonald, if White had 
thought new staff was essential, he should have brought the matter beyond 
Noonan, to himself as deputy.143 

135 Hearing transcript, vol. 63, pp. 13819, 13940-45. 

16 Hearing transcript, vol. 58, p. 12688. 

137 Hearing transcript, vol. 69, pp. 15099- 15100. 
138 Hearing transcript, vol. 69, p. 15188. 
139 Hearing transcript, vol. 69, p. 15140. 
140 Hearing transcript, vol. 69, pp. 15147 -49. 
141 Hearing transcript, vol. 69, pp. 15216 -17. Comment The sum of Noonan's evidence on 

these issues leads me to conclude that the man was completely out of touch with the realities 
of modem underground coal mining. His ignorance of the subject, coupled with a wilful and 
stubborn blindness to the needs of his inspectorate, had a deleterious effect on the 
inspectorate. 

142 Hearing transcript, vol. 70, pp. 15428 -29. 
143 Hearing transcript, vol. 70, pp. 15318 -19. 
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Pattern of Inspections 
II The record shows that the mine inspectorate recognized the issues that 

II needed to be addressed in a safe mining operation. The inspectorate may . have recognized the issues, but it did not address them in any meaningful 
manner. It is clear that the inspectorate deferred to the company and 
tolerated repeated promises and delays instead of insisting on 
performance. Prior to the start of the Westray access tunnels, the mine 

e inspectors had met with company representatives, first from Suncor and . then Westray. While with Suncor in 1986, Phillips worked out a draft of 
safety precautions with Walter Fell and Pat Phelan to address the risks 
involved.144 In February 1986, Albert McLean and Colin MacDonald 

0 reviewed the draft Manager's Fire Precaution Plan and Manager's 
Auxiliary Ventilation Plan for both rock tunnel and coal driveage.'45 

O By the time the contractors broke ground at Westray, the inspectorate 
had already met with Phillips to get an overview of the project.146 The 
developers initially claimed that the rock tunnel driveage was not subject 

O to the Coal Mines Regulation Act. White disagreed because of concern that 
II the tunnelling would encounter methane in shallower seams before s reaching the areas of commercial production. 

In a letter to White dated 21 December 1988, Phillips requested 
exemptions from the Coal Mines Regulation Act, to permit the use of 
uncertified equipment, explosives for blasting the tunnel, and hard -rock 

e miners instead of trained coal miners.147 He also provided the inspectorate s with the Manager's Safe Working Procedures for the Westray mine that 

II December.148 This document set out the fire precaution and auxiliary 
ventilation plans for the mine, as well as procedures for stopping and 

e starting fans, and for stonedusting. Much of the content was taken from the s legislation and consists of generalities about objectives rather than details s of how they would be accomplished. On 17 February 1989, White granted 

O the exemptions for the operation of mobile equipment, subject to 
conditions for ventilation and monitoring methane and carbon monoxide 
levels.149 The exemptions were granted for the duration of the rock tunnel s driveage only. s Colin MacDonald recalled that Phillips got upset when MacDonald . repeatedly brought up the gas risk.150 At their first meeting, John Smith 
asked Phillips about methane drainage. Phillips apparently said, " `Oh, 
there's no gas.' "15' Smith was surprised by Phillips's attitude towards the s methane hazard. Smith expected that someone with a British Coal 

s . 144 Exhibit 69a.003. . 145 Exhibit 139.01.02. 
146 Exhibit 139.07.007. 

147 Exhibit 69a.010. . 108 Exhibit 37a.107. . 149 Exhibit 69a.022 -28. 
150 Exhibit 139.01.47. 

151 Hearing transcript, vol. 58, p. 12666. 
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background would consider this mine a prime candidate for methane 
extraction procedures, or degasification, given the evidence of methane 
emissions in Pictou County. As reported by Algas in 1981, the deeper the 
coal, the higher the methane content.152 

The hazards of mine gases are a known risk in coal mining. Records 
show that Labour recognized the necessity to manage this risk with sound 
engineering and good mining practices, just as it recognized most major 
issues. If the inspectorate recognized a need for careful, correct treatment, 
how and why did it come to miss the concerns within its range of 
competence, or fail to enforce compliance in the cases of problems 
detected? In hindsight, we can see a pattern emerging in the interactions 
between Labour and the company from the early stages of the project, with 
Labour showing a remarkable willingness to accept the company's version 
of events and issues, and an unreasonable patience in waiting for company 
action on the few matters put to it for correction. The department made 
regular concessions about the standard of performance required, and 
waited for the company to correct inadequate performance and unsafe 
practices.'" 

Throughout the short life of the mine, the inspectorate narrowed its 
scope of inquiry or, through indifference and incompetence, ignored 
evidence of serious problems. It did not take appropriate measures to 
enforce compliance, despite evidence that the company was not meeting 
requirements. Inspectors occasionally caught the company in violation of 
regulations, or made a perfunctory response to worker complaints, which 
resulted in Labour's bringing the subject up for discussion in meetings 
with management. Sometimes members of management made promises 
or excuses; sometimes they merely postured. Generally, Labour accepted 
company assurances that concerns would be addressed and promises kept, 
even after months of delays and excuses. In rare cases where an order was 
issued, Labour's follow -up was inadequate. The delays permitted for 
curative action were unacceptable, given the serious threats to safety. 

The manner in which the mine safety officers conducted their 
inspections may have made it easier for them to miss some of the 
problems in the mine. The inspections were brief, they took place in the 
presence of management during the day shift, and the inspectors did not 
review the shift reports or each other's reports in a systematic and 
comprehensive way. 

The inspections lasted only three to four and half hours at most, 
including travel up and down the mains.i54 None of the inspectors stayed 
long enough in one work area to observe important aspects of the 
operations. My exposure to the MSHA inspection practices left an entirely 
different impression. When dealing with a new coal mine or with errant 

152 Algas Resources Ltd, "A Coalbed Methane Content Evaluation of the Pictou Coalfield - 
Pictou Co., Nova Scotia" (1981), p. 51 (Exhibit 73.03). 

153 For detailed accounts of these interactions, see Chapter 5, Working Underground at Westray, 
Chapter 9, Dust, and Chapter 10, Ground Control. 

154 McLean (Hearing transcript, vol. 56, p. 12135) 
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mine management, the inspector may actually "camp" on site and pursue 
compliance relentlessly until satisfied. An inspector may spend several 
weeks at a mine and even enlist the aid of more specialized professionals. 
I sensed the same sort of thoroughness in the regulatory schemes of British 
Columbia and Ontario.t55 

Singly or in small groups, the inspectors checked some portion of the 
Westray mine site nine times in 1989, 10 in 1990, 24 in 1991, and six 
times in the first four months of 1992.156 Albert McLean made site 
inspections 17 times in 1991 and five times in the first four months of 
1992. Some trips were surface or single -purpose inspections, to look at a 
roof fall or a particular piece of equipment. Other trips were for meetings 
with Westray management. 

White's 1989 memo to the mine safety officers on work activity plans 
for 1989 -90 specified that frequency of visits should be based on statutory 
requirements, accident occurrence, and number of violations.157 Section 
63(2) of the Coal Mines Regulation Act requires that an inspector look at 
every travelling road and every working section of every mine in his 
appointed district at least once a month. McLean barely complied with the 
minimum frequency requirement and he noted his travel routes; he did not 
inspect every road and section every month. Doucette, because of his 
health, seldom travelled underground. He went underground a few times 
to look into mine rescue matters and to accompany other inspectors. Smith 
inspected the tunnels during early development. As McLean assumed 
responsibility as coal inspector, Smith went underground less frequently 
and concentrated on particular pieces of gear.158 When a group of 
inspectors went to the mine, Smith tended to go with maintenance 
supervisors Bob Parry or Brian Palmer to inspect equipment underground 
or on surface while the others travelled underground with Roger Parry or 
Phillips. 

White travelled the mine at most four times a year, and his travel 
routes were limited. He went to No. 9 Cross -cut on 3 September 1991 and 
noted coal dust accumulations and inadequate stonedusting. He went to 
No. 5 Cross -cut on 12 December 1991 to look at "a specific issue." He did 
not get into the working areas until 29 April 1992, when orders were 
issued for action on the dust problem.159 

155 Expert witness Andrew Liney estimated that "[i]n a mine as tiny as this, he [the mine 
inspector] would have walked around the whole piece in two days, maybe one ... It depends 
on how energetic he was" (Hearing transcript, vol. 19, p. 3558). Liney went on to describe 
the rigour with which a typical British mine inspector might have approached the Westray 
mine. 

156 Exhibit 141.02.015. 

157 Exhibit 139.01.05. 

158 Westray underground worker Jonathan Knock testified that he had a conversation with Smith 
a month or two before the explosion in which Smith said that he was not going underground 
again because "he was retiring in three months and he wanted to live to spend his nest egg" 
(Hearing transcript, vol. 26, p. 5294). Albert McLean testified that he had received an 
anonymous telephone call about Smith's no longer travelling underground at Westray and 
had informed White about the call (vol. 57, pp. 12497 -500)]. 

1S9 Hearing transcript, vol. 63, pp. 13865 -66. 
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The inspectors usually gave management a couple of days' notice of 
an inspection. In early 1991, a few days after McLean had reported 
concerns about roof conditions at Westray, he returned to the mine with 
White and Colin MacDonald. McLean told the Inquiry that Phillips 
became "a little hostile" with White and that "their voice was high." 
Apparently, White's presence at the mine was unexpected and unwelcome 
to Phillips. According to McLean, Phillips told the inspectors that he had 
just learned of White's impending visit from Pat Phelan, the director of 
mining engineering in the Department of Mines and Energy.160 This was 
one of many incidents of Westray management's being abusive to the 
inspectors. '61 

Phillips asked for notice of inspections in March 1989, before mining 
began, to ensure that senior management would be available to accompany 
the inspectors.1ó2 The inspectors agreed that the presence of someone in 
authority was required if the inspectors noted any unsafe condition or 
practice. Various witnesses testified that Westray management took 
advantage of the notice to hide localized safety violations or even to 
arrange some stonedusting along the proposed inspection route. A few 
miners thought that McLean may have been fooled by this, but most 
thought an experienced coal inspector would not be so deceived. Even 
with notice of inspections, management allowed conditions such as 
ventilation deficiencies and poor housekeeping to persist.163 

Finding 
The inspectorate normally gave Westray management notice of its 
impending inspections. By so doing, the inspectors could not be assured 
that the conditions they encountered truly reflected the regular condition 
of the mine. 

RECOMMENDATION 

54 Visits by the inspectorate to the industrial site should not always be subject 
to prior notice. The inspectorate should schedule visits irregularly, and the 
operator should expect inspections at any time. Frequency of visits should 
be dictated by the safety performance of the operator. 

160 Hearing transcript, vol. 56, pp. 12204-09. Although McLean's testimony on the subject was 
guarded, 1 inferred that Phillips was abusive to the inspectors. 

161 Smith told of a couple of occasions when management exhibited such behaviour. (Hearing 
transcript, vol. 58, pp. 12703 -07). Doucette told of Roger Parry ranting and raving at White 
(vol. 62, pp. 13640-42). This is consistent with what appeared to be the practice at Westray 
- for management to be abusive to whoever got in its way - whether employees or inspectors. 
Phillips seemed to have an intractable attitude that this was his mine and he would operate 
it his way. The results speak for themselves. Rather disturbing also is the notion of a senior 
government official, Phelan, gratuitously giving advance notice to Phillips of an impending 
inspection by the mine safety officials. 

162 Exhibit 139.05.10. 
163 These points are all documented elsewhere in this Report. See in particular Chapter 5, 

Working Underground, and Chapter 7, Ventilation, and Chapter 9, Dust. 
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The practice of travelling with senior site management meant the 
inspectors always visited the mine during the day shift. In testimony, 
Smith seemed to suggest that the inspectors considered that there was a 

possible risk of hazardous shortcuts, such as violation of the restrictions 
on non -flameproof vehicles, being taken during the night shift when 
workers were tired and fewer supervisors were around. None of the 
inspectors ever checked on it. 

Finding 
Department of Labour inspectors were regularly accompanied . by 
management on their inspections. One consequence was to discourage the 
miners from discussing conditions with the inspectors. Workers 
underground did not have open communication with the inspectors. 

The presence of management also meant that the route of an inspection 
could be influenced or determined by management. The inspectors did not 
know their way around Westray and did not review up -to -date mine plans 
before travelling. The inspectors depended on management to guide them. 
To the best of Trevor Eagles's knowledge, "the inspectors were never up 
in the engineering office talking to anybody in that office.' There was 
no signage underground, and the company's naming of particular 
roadways or headings was inconsistent and subject to change. Although 
the mine layout was relatively simple up to the time of the explosion, 
inspectors could not always describe where they had been or pinpoint 
locations of things observed within the mine. White admitted to not 
knowing where he was on his 29 April 1992 trip underground.165 Salamon 
referred to the necessity for an inspector to be able to locate concerns 
accurately in order to evaluate, report, and compel correction: 

Now, you know, a competent inspector would always make sure that he 
knows where he is. I mean, that's the number one requirement because if 
anything he observes, he must record I observed in such -and -such a place 
that this happened or didn't happen or shouldn't happen.... you don't go 
down to a mine as an inspector without making sure that you know where 
you are.' 66 

Finding 
The inspectorate relied on Westray management for guidance and choice 
of inspection routes. Such reliance led to careless inspection and 
ignorance of the true state of operations underground at Westray. 

The inspectors were unable to describe ventilation routes accurately, 
or detect ventilation concerns, especially during the 29 April inspection. 

164 

165 

166 

Hearing transcript, vol. 76, pp. 16638 -39. 
Hearing transcript, vol. 63, pp. 14009 -14. 
Hearing transcript, vol. 15, pp. 2592 -93. 
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White insisted on getting ventilation plans during the tunnel driveage, 
though the company was consistently late producing them. There was 
evidence that the inspectors were sometimes given copies of ventilation 
surveys, but no evidence of consistent and competent review of Westray's 
ventilation system.' 67 In its final submission to the Inquiry, the Province 
of Nova Scotia stated that there was "no particular reason to be concerned 
about ventilation prior to the beginning of May [1992]. "168 This is not 
consistent with the facts described and analysed by expert witnesses 
elsewhere in this Report.169 

Inspectors did not routinely receive and review each other's reports, 
meeting minutes, or correspondence with the company.170 McLean was not 
familiar with the terms and conditions of approvals for equipment, 
including the restrictions on use of mobile diesels.]'' Inspectors looked 
only at a few of the most recent shift reports before travelling 
underground.172 A review of the 1992 shift reports would have revealed 
inadequate stonedusting. The shift reports completed by foremen were not 
as informative as they should have been. At least one foreman in his role 
as mine examiner understood that pre -shift reports included only those 
high gas readings taken late enough to indicate conditions for the start of 
the next shift. He did not record high readings at the Southwest 1 

stoppings, since he did not feel it necessary to warn anyone about gas that 
was common knowledge.173 As we have seen elsewhere, some foremen 
reported that they had been told by management not to put in information 
suggesting hazards, such as high gas readings, because the inspectors 
might look at the reports. Smith once questioned Phillips about Phillips's 
position that the mine was not gassy, after finding a reading of 0.8 per cent 
methane in the report book. Smith said Phillips's response was to ask: 
"Who told you that? "174 Other reports, such as the daily overman's report 
required by section 37(4) of the Coal Mines Regulation Act, were not 
prepared at Westray; the inspectors apparently didn't notice. McLean 
showed new mine examiners at Westray how to take gas tests and how to 
fill out shift reports, but evidence suggests that poor reporting practices 
might have been related to management directives rather than deficiencies 
in training. 

167 McLean (Hearing transcript, vol. 56, pp. 12139 -41). 
168 Department of Justice, Submission of the Province of Nova Scotia to the Westray Mine. 

Public Inquiry, 9 August 1996, p. 6. 
169 See especially Chapter 7, Ventilation. 

170 Smith told the Inquiry that he "never saw any of the [other inspectors'] reports until after the 
disaster" (Hearing transcript, vol. 58, p. 12653). 

171 McLean evidently didn't go out of his way to look for this sort of documentation: "If ... it 
wasn't cc'd to me, I don't know about them" (Hearing transcript, vol. 55, p. 12024). 

172 McLean claimed to have "always read reports ... but I didn't read every one ... I'd go back 
a few" (Hearing transcript, vol. 57, pp. 12490 -91). 

173 Fraser Agnew (Hearing transcript, vol. 37, pp. 8079 -88). 
174 Hearing transcript, vol. 59, p. 12948. 
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Records of Inspections . Reports and records were not circulated effectively within the department. 
The department's own records of dealings with Westray were sometimes 

II 
altered.' White began editing the records of meetings with Westray about 
the time Phillips expressed concern about breach of Westray's business 
confidentiality in Department of Labour records. White denied any I Westray management influence on the records, but Smith recalled being 
told that Phillips had expressed displeasure about the contents of the 
minutes of meetings.16 White described his editing as an attempt to keep 
records of meetings limited to the issues directly concerning the 

0 Department of Labour and its actions.' The editing removed some i references to potentially embarrassing matters. In one instance, references 
to extended deadlines for producing stonedusting and dust -sampling plans 

110 the 
changed. A remark, attributed to Don Jones of Natural Resources, to 

the effect that the government was under pressure to come up with 
S acceptable answers to the problem or be forced to make unpopular 

decisions, was deleted from the record of a 15 October 1991 meeting.' 
White said he had the statement removed because "[i]t was not pertinent 
to what we in the department were trying to achieve. "19 

Finding 
Claude White's explanations for the altering of departmental records were 
not credible. The altering of official minutes made it more difficult to 
follow up on important safety matters that were central to the Department 
of Labour's mandate. 

O 
The Carl Guptill Saga 

The events leading up to the dismissal of Carl Guptill are significant for 
reasons beyond the personal and direct hardship to the man himself. The 
story is a microcosm of employee /employer relations at Westray. It speaks 
to a broad range of recurring problems there - the lack of proper safety 
equipment for miners, the hazardous practices underground, the 
ineffectiveness of the mechanisms available to Westray miners with 
serious safety complaints, the attitude towards miners of Westray senior 
and middle management, and the absence of a safety mentality on the part 
of Westray management. The message this story conveyed to employees 
was clear: don't mess with management. The events also vividly point up 
the extent to which the provincial inspectorate was either apathetic to the 
conditions at Westray or so much in thrall to management at Westray. 

15 This came to light in part because Smith kept his rough drafts. 

16 Hearing transcript, vol. 59, p. 13012. 
177. Hearing transcript, vol. 64, pp. 14127 -29. 
18 Exhibit 79.08.008, 012. 

19 Hearing transcript, vol. 64, pp. 14130 -31. 
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Carl Guptill had no experience in underground coal mining when he 
came to Westray. He was a hard -rock miner, having worked as such for 
three years in two gold mines at Forest Hill in Guysborough County and 
for one year at the Gays River lead -zinc mine near Halifax. At Gays River, 
he was an underground foreman with 35 men on average under his 
supervision. From early on, Guptill had been interested in mine safety. At 
his first mining job, he was a member of the health and safety committee 
from its inception. He claimed to be familiar with the "Blue Book" - the 
Occupational Health and Safety Act - and he had attended a safety course 
at Dartmouth, which was arranged by his employer and the Department of 
Labour. He was very interested in mine rescue; he was captain of the A 
Team and was on the competition team. He said he probably had about 
100 hours of training in mine rescue prior to joining Westray. 

I was favourably impressed with Carl Guptill as a witness before this 
Inquiry. He seemed knowledgeable of, and concerned about, safety issues. 
He seemed the sort of person who wants to conduct himself pretty much 
"according to the book." Although some might label Guptill a chronic 
complainer, an overview of the miners' testimony does not support such 
a label. Throughout the testimony, there are many references to the 
numerous safety deficiencies to which Guptill drew attention. This fact 
adds credibility to Guptill's concerns and suggests he might better be 
labelled as vocal or concerned. In the explosion, his worst fears were 
realized. 

While at the Forest Hill mine, Guptill was chairman of the health and 
safety committee, and in that capacity he developed a close working 
relationship with Albert McLean, the mine inspector. It had been Guptill's 
practice to accompany McLean on his inspection tours of the mine, 
without any management people in tow. Guptill would introduce McLean 
to the miners and then leave them to discuss their individual situations in 
private. McLean would discuss irregularities and ask Guptill whether or 
not he felt safe in the mine. Guptill said he "felt comfortable with Albert, 
we got along. "180 Guptill said that while he was at the Gays River mine 
there was a union attempt to organize the workers. At that time there was 
an increase in safety- related complaints, and McLean would arrive to 
check them out. When he hired on at Gays River, Guptill did not see much 
of McLean because he was not on the health and safety committee 
although, as a member of management, he would sit in on committee 
meetings with McLean. 

Guptill was working at Gays River when the Westray mine opened. 
Shortly after, he was laid off along with a number of his co- workers, and 
he accompanied his friend Roy Feltmate to the Westray office and applied 
for a job. Although Feltmate was given a job almost immediately, Guptill 
was not called for some time. He met with Roger Parry, who said that he 
needed Guptill underground. Guptill said that he talked safety with Parry 
because "I wanted him to know where I was coming from ... no one 

180 Hearing transcript, vol. 29, p. 6140. 
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should have to die underground." Guptill said that he accepted the job at 
Westray after having stressed "my background in mine rescue and safety 
committees and all that. "181 

Guptill's one -day orientation at Westray consisted of a session with 
the training officer, William MacCulloch, who provided him with his 
various pieces of underground mining gear, including a self -rescuer with 
which he was already familiar. This was followed by the showing of two 
films and "pep talks" from Phillips, Parry, and Allen Karasiuk, the human 
resources officer. On the second day, the new employees went 
underground and spent the balance of the week setting steel arches. The 
next week, Guptill was assigned to work with B crew on the night shift 
under the supervision of Angus MacNeil. He worked a total of 13 shifts 
from 18 November to 8 December 1991, the date on which he was injured. 

For the most part, Guptill assisted the roof bolters, stood arches, and 
at times ran the Scooptram. He never operated the continuous miner or the 
shuttle car. He described the conditions as gassy and dusty. The 
Scooptram raised so much dust that "you couldn't see anything for dust." 
At times he would see men "gassing out" - getting dizzy from methane - 
while working above the arches. Sometimes he would not go into those 
areas; he also refused to take a roof bolter out of an area that was about to 
collapse.182 This incident occurred almost at the face of the SW2 -C1 Road 
(part of the area that was later abandoned because of roof conditions). He 
said he had lots of complaints but that MacNeil would respond by saying 
they had thousands of applications from guys ready to replace Guptill.'83 
Indeed, it seems as though Guptill's experience, as related by him, 
provides an overview of the Westray working environment. At one point, 
MacNeil told him to get rid of his safety glasses, since there was no room 
for people worried about safety on his crew.'84 

Carl Guptill's accident took place on 8 December 1991, and it 
triggered the series of events that eventually led to his dismissal from 
Westray. During the course of his shift, Guptill was assigned to unload 
steel arches in No. 1 Main. He was ordered to do this job in spite of the 
fact that his miner's cap lamp was too dim. The only light he had at this 
time was from the lamps of the other miners in the vicinity. He was 
dragging a steel arch from a shuttle car when he tripped over a steel plate 

181 Hearing transcript, vol. 29, pp. 6158 -60. 
182 Hearing transcript, vol. 29, pp. 6167 -72. Guptill's testimony outlines a veritable litany of 

safety complaints besides working in dusty, gassy conditions: working from the nose cone 
of the Roadheader (p. 6178); working from the bucket of the scoop with the machine 
unattended (p. 6174); working under an unprotected roof (p. 6172); and working without 
adequate ventilation (p. 6210). 

183 1t would appear from some of the evidence that Angus MacNeil was a careless risk -taker. This 
impression may be due, in part at least, to the fact that MacNeil was a hard -rock miner with 
little training in coal mining. MacNeil's employment records at Westray seem to bear this out. 
From the evidence of Bob Burchell (Hearing transcript, vol. 44, p. 9643), Doug MacLeod 
(vol. 27, p. 5622), and Buddy Robinson (vol. 30, p. 6399), the consensus was that MacNeil 
didn't have enough training in coal mining and should not have been supervisor. The 
complaint about poorly trained hard -rock miners is common throughout the evidence. 

184 Hearing transcript, vol. 29, p. 6209. . 
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and the arch landed on top of him.185 As he lay with the steel pinning him 
down, he heard MacNeil say, "this is World War 3 down here; there's 
bound to be casualties. "186 Guptill was transported out of the mine on a 
tractor, and after he cleaned up he was taken to the hospital by his 
girlfriend. He said the company had offered to provide a taxi for him. He 
spent two nights in the hospital and was discharged on the morning of 
10 December.187 He said that evidence of his injuries included two large 
(dinner- plate -size) bruises on his stomach and back. During the afternoon 
of 10 December, Guptill called Parry to report in; the conversation, 
according to Guptill, deteriorated into a shouting match and he hung up. S 
Guptill then called Claude White, director of mine safety at Labour, and 
told him about some of his safety concerns.188 White acknowledged this 
call and said, "He expressed some complaints to me and I think I jotted 
down some of those complaints in my notebook. I don't know if I got the 
total essence of what Mr. Guptill was saying, but I had enough to cause me 
considerable concern. "'89 

As a result of this conversation, White instructed Albert McLean and 
John Smith to investigate Guptill's complaints. It is at this point that the 
evidence and the recollections of the various inspectors become murky. A 
meeting was arranged for 16 December at the inspectors' office in 
Stellarton. McLean and Smith attended for Labour; Fred Doucette was 
also in the office at the time but took no part in the meeting. It is clear that 
the Guptill complaint was raised with Westray management before 
16 December. Smith's monthly report noted that during the 12 December 
meeting there were "[a]lleged safety violations discussed with senior 
management. "190 Smith said in evidence that he was pretty sure that 
Guptill's name was mentioned.191 

At the 16 December meeting, McLean took a statement from Guptill 
that related only to the accident and his injuries. McLean said that this 
statement covered all the topics addressed at that meeting. He was 
adamant that nothing was discussed at the meeting that did not appear in 
the accident statement taken from Guptill at that time. In response to a 
question at the hearing, McLean said: "That's all he addressed to me at 
that time. He read that statement and signed it.... he had all the time in 
the world. He could have been still there writing if he wanted.192 This 
evidence of McLean about what was discussed at that meeting is in stark r 

S 
185 Hearing transcript, vol. 29, pp. 6184 -90. Guptill had loaned his lamp to Wayne Conway, 

whose lamp had gone dim and who needed light more than Guptill for the work he was doing. 
At this time (prior to being ordered to unload the steel arches), Guptill was passing supplies 
to the bolter crew. 

196 Hearing transcript, vol. 29, p. 6191. In his statement to the company dated 31 December 
1991, MacNeil said: "I do not remember any WW 3 comments." Doug MacLeod, who said 
he was around until Carl left, did not recall any such statements. 

187 Hearing transcript, vol. 29, pp. 6192 -96. 
188 Hearing transcript, vol. 29, pp. 6197 -99. 
189 Hearing transcript, vol. 64, p. 14081. 

190 Exhibit 139.11.018. 
'91 Hearing transcript, vol. 60, p. 13128. 
192 Hearing transcript, vol. 57, p. 12601. 
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contrast to the version offered by Guptill. Guptill said that he went to the 
meeting with notes respecting his accident and injuries and a second set 

of notes listing various safety concerns. He said that McLean made 
photocopies of the notes respecting the safety concerns and said, "Now 
we've got someone that will actually sign a complaint. We can do 

something about the place. "193 Although Smith's evidence is difficult to 
follow on this point, it seems he also heard McLean say something to this 
effect.194 

I have no doubt that Carl Guptill not only discussed his accident and 
injuries at the 16 December meeting, but also raised and discussed a 

variety of other safety- related issues, which he had noted prior to the 
meeting. I am satisfied that Guptill brought to that meeting not only his 
notes relating to the accident but also several pages of notes relating to the 
other safety matters. During testimony, Guptill expanded on his notes.'95 

Another twist to this story is the fact that Smith wrote out a copy of 
Guptill's notes respecting the events leading up to and following the 
8 December accident. Smith identified the notes in Exhibit 75.10.16 -18 
as being in his handwriting.196 Smith said he had no recollection of when 
or under what circumstances this handwritten copy was made. 

What transpired after the 16 December meeting reflects poorly on both 
the Department of Labour regulators and the company. It seems that once 
the Guptill complaint reached the ears of Westray management his future 
was decided. On 17 December, McLean and Smith went to Westray 
allegedly to investigate the Guptill accident complaint, although Smith's 
monthly activity report showed that the visit was a previously scheduled 
meeting between the inspectorate and management. During a discussion 
of the Guptill accident, Smith heard Gerald Phillips refer to Guptill as a 
"g -d malingerer," at which time McLean defended Guptill, saying he was 
not that type at all.197 During this visit, Smith learned for the first time that 
Westray was working 12 -hour shifts in violation of section 128 of the 
Coal Mines Regulation Act, which led him to ponder the problem of 
dimming cap lamps.198 

Smith reported the meeting to Claude White in writing on 
27 December, and White directed him to remove any reference to the 
Guptill incident. The reasons for this instruction, according to White, were 
to avoid any possible breach of confidentiality and to protect any 

19J Hearing transcript, vol. 29, p. 6215. 

194 Hearing transcript, vol. 59, p. 12864. A reasonable conclusion to draw from this is that 
McLean and Smith expressed some satisfaction that they now had complaints upon which to 
act. When Inquiry counsel asked Smith: "And did you think that maybe Mr. Guptill was now 
going to give you the opportunity to do some sort of an investigation or to determine just 
what safety ... practices were like ?" Smith replied, "Yes, that's reasonable. Yes, I can go 
with that (p. 12865). 

195 Hearing transcript, vol. 29, pp. 6207 -14. Guptill confirmed that the notes in Exhibit 
75.10.20 -21 were copies of the ones he took to the meeting. 

196 Hearing transcript, vol. 59, pp. 12850 -51. 
197 Hearing transcript, vol. 59, p. 12867. 
198 The relationship between long shifts and dimming cap lamps, as well as the inspectorate's 

reaction to it, is discussed in detail in Chapter 5, Working Underground. 
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disclosures that might arise from applications under the Freedom of 
Information Act. He further suggested that the deletion was ordered 
because the Guptill issue was not "germane" to that meeting, but he could 
not explain why he had deleted all reference to the incident.199 I fail to 
understand the significance of either of these two excuses. I am not aware 
that the bureaucracy can use the Freedom of Information Act as a reason 
to sanitize documents, nor can I appreciate the reasoning behind the 
deletion based on its relevance to the matters discussed.200 I suspect that 
it was just another example of the regulators wishing to avoid any 
confrontation with Westray management or embarrassing publicity. 

Guptill returned to light above -ground duties at the mine on 
22 December and remained there until 22 January 1992, when he left the 
employ of Westray. His back had not improved, and Parry was 
challenging him to return to underground work. Finally, on 22 January, 
Guptill had a confrontation with both Parry and Phillips. According to 
Guptill, Parry suggested that he was a liability to the company and that it 
had been a mistake to hire him. Phillips indicated that the problem "about 
me [Guptill]" would be cleared, since Phillips had spoken to Albert 
McLean. Phillips concluded by saying that Guptill should have been fired 
when he first refused work.201 Guptill then left work. He telephoned White 
to check on the progress of the investigation of his original complaints and 
was told that, by neglecting to take his complaint to the safety committee 
first, he had not followed proper procedure.202 Another meeting was 
arranged between Guptill and McLean, and it took place several days 
later.203 Guptill thought that this meeting would be at the Stellarton office, 
as was the first meeting, but McLean called and asked that they meet at the 
Heather Hotel in Stellarton. According to McLean, this meeting was in 
preparation for another meeting to be held at the Westray offices, 
presumably with the safety committee. Again, the two versions of this 
meeting vary widely. Guptill said McLean suspected that Guptill was 
being "put up to this" by the United Mine Workers Union, which was 
involved in a certification campaign at the time. This is apparently why 
McLean had the television sound turned up, since he feared the 
conversation might be recorded 204 Guptill thought that a meeting with the 
safety committee would be a waste of time, since in his view there was no 

199 Hearing transcript, vol. 64, pp. 14132 -33. White's evidence on this point and his following 
comments (pp. 14194 -200) are almost totally evasive. (Smith's original notes are in Exhibit 
139.01.88, 89f -89g.) 

200 As suggested during White's testimony, any confidentiality concern could readily be resolved 
by deleting the name of the complainant but leaving the other details intact. 

201 Hearing transcript, vol. 29, pp. 6220 -23. 
202 Hearing transcript, vol. 29, p. 6224. According to the record, this is the first time that White, 

McLean, or Smith had mentioned anything about any requirement to report matters first to 
the safety committee. 

203 This meeting took place while Guptill was still in the employ of the company. 
204 This had been Guptill's experience at the Forest Hill mine, and he felt that McLean may have 

thought this incident was merely a repeat of that organizing technique. "Creating the whole 
thing and stirring up trouble. That I had told him in Forest Hill was what I felt the crew was 
doing 

here 
when they started complaining about safety" (Hearing transcript, vol. 29, 

pp. h). 
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effective committee in place. McLean suggested that Guptill apologize to 
Phillips and Parry - and that by doing so he might be able to salvage his 
job. Guptill refused. Nothing came of this meeting, and Guptill maintained 
his refusal to meet with the safety committee.205 

Sometime in late December, McLean had gone into the mine, in the 
company of Roger Parry, to get statements from Guptill's co- workers 
respecting the incident of 8 December. McLean maintained that Parry left 
him during the interviews, but Guptill said his friend Roy Feltmate told 
him that in Parry's presence the miners dared not speak freely.206 From all 
the other anecdotal evidence respecting mine inspections, it would appear 
inconsistent with practice for Parry to leave McLean alone underground. 
McLean maintained that he spoke privately with the men for about 
25 minutes, that he spoke of nothing but the actual incident, and that he 
did not take any notes.207 I find it quite startling that the inspector, in the 
course of an accident investigation, would not record his findings. Indeed, 
as matters transpired, the only written statements from any of the miners 
were taken by the company and passed to McLean, who included them in 
one of his reports to White. 

In all, McLean prepared and submitted three reports to White. Two of 
these were dated 7 February 1992 and the third (with the typed statements 
attached) was dated 13 March.208 It appears that McLean relied on the 
typed statements prepared by the company to make his findings. One 
statement purporting to be that of Carl Guptill was unsigned and 
contradicts at several points Guptill's handwritten notes. For instance, the 
typed statement said, "My light went dim while working on the bolter, "209 

whereas the handwritten notes indicate what actually took place: "Wayne's 
[Conway] light went dim and he asked me for my light as he was 

le drilling. "210 Listed under "Complaints" on the 13 March statement is, "He 
[Guptill] was made to work with a dim light." Under "Findings of 
Investigation" in the same report, McLean concluded, "Carl changed lights 
with Wayne Conway. It appears that Carl's original light did not go dim." 
(This is a repeat of a conclusion contained in one of the 7 February 
statements.) The undisputed fact is that, after Guptill changed cap lamps 
with Conway, he was directed to work with the dim lamp. Guptill blames 
the fact that he couldn't see what was on the roadway for his accident. 

There is no credible evidence before me from which I could infer that 
Albert McLean conducted a thorough and independent investigation of the 
complaints of Carl Guptill, in relation either to the accident or to the other 
matters raised by Guptill at the 16 December meeting. Guptill had reason 

z05 Hearing transcript, vol. 29, pp. 6232 -34. 
206 Hearing transcript, vol. 29, pp. 6216 -17. 
207 Hearing transcript, vol. 56, pp. 12283 -304. 
208 Exhibit 75.10.003. One wonders why an experienced mine inspector, who had undoubtedly 

investigated many industrial accidents, would have to prepare and submit three simple 
accident reports before his supervisor deemed one to be acceptable. 

209 Exhibit 75.10.005. 

210 Exhibit 75.10.020. 
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to believe, from his past experience with McLean at other mines, that he 
would conduct such an investigation. Instead, McLean ignored the general 
safety concerns expressed by Guptill, investigated the injury complaint in 
a cursory fashion, and filed a series of reports that were at best 
inconclusive. McLean ended each of these reports with the comment, "I 
find no flagrant violation of regulations in this case." When asked by 
counsel why he used the term "flagrant," McLean responded, "I don't even 
know what that word means."21 In the face of such cynicism (or perhaps 
buffoonery), I find it very difficult to accept as credible much of McLean's 
evidence, especially where it conflicts with the evidence of Guptill and 
others. 

From the very first contact Guptill had with the inspectorate, in the 
person of Claude White, the Department of Labour had some credible 
basis upon which to investigate allegations of unsafe underground 
practices. White acknowledged this by instructing McLean and Smith to 
conduct an investigation. A prudent and conscientious inspector would 
have gone to the mine, unannounced, and determined personally whether 
there was any substance to the complaints. This would be especially true 
of complaints filed by persons such as Carl Guptill, who was regarded by 
McLean as an honest and concerned employee. It was certainly not 
Guptill's responsibility to establish and confirm each and every facet of 
the complaint - that, in my view, is the job of the inspector. And that is 
what McLean was doing in other mining environments, according to 
Guptill. 

The inspectorate's actions in the Carl Guptill incident were a disservice to 
a miner with a legitimate complaint, and a clear message to other 
members of the Westray workforce that the inspectorate was not going to 
support them in any safety -related confrontation with the management. 
The significance of this incident ought not to be understated. It is clear: 
(1) that the Department of Labour did not investigate all the complaints 
raised by Guptill; (2) that department officials, in the cursory investigation 
conducted, relied on statements prepared by the company without 
sufficient verification; (3) that department officials revealed the name of 
the complainant to the company; and (4) that references to the complaint 
were removed from meeting minutes in an apparent effort to avoid 
confrontation with the company. 

That this message got through to, and was heeded by, the workforce S 
becomes clear in the evidence of the miners and other underground 5 
workers at Westray. 

21 Hearing transcript, vol. 56, p. 12298. 
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Extent of the Department's Responsibility 
The Department of Labour was responsible for the application of the Coal 
Mines Regulation Act and the Occupational Health and Safety Act at 

Westray and for ensuring the health and safety of underground workers. 
Chapters earlier in this Report on training, working underground at 

Westray, ventilation, methane, dust, and ground control have documented s in detail the violations that occurred at Westray, as well as the laxity of the 
inspectorate. The fact that the inspectorate understood the important safety 
issues in an underground coal mine has been documented; also 
documented is the fact that the inspectorate tolerated hazardous conditions 
and illegal practices underground, apparently because of its unwillingness 
to confront Westray management. I shall simply summarize in this section 
what the evidence has shown with respect to certain key issues: training 
and certification, equipment approvals, ground control, and dust sampling 
and stonedusting. But I wish first to comment generally on the 
significance of the inspectorate's attitude for the safety mentality. 

Unsafe practices allowed or overlooked by the inspectors had a 
negative effect on the safety mentality at Westray. Salamon described the 
impact that regulatory authority has in this respect: 

[I]t's a very disappointing thing to see if you see an inspector ... do 
something which is wrong, unsafe or bad practice. The inspector always 
should ... be a good example. Also, I think an inspector must observe when 
somebody else does something which is bad practice or unsafe practice and 
do something about it. In other words, he mustn't overlook without some 
reaction. 

Now these ... might appear to be small things, but psychologically, it's 
important.212 

Testimony from the underground workers confirms the negative effect that 
the inspectors' attitude had. 

Miners expected the inspectors to be sufficiently competent to 
recognize areas of concern, and assumed the inspectors knew what was 
bad practice in the mine. Knowledgeable miners thought that the mine 
inspectors either were under pressure to avoid sanctions against the 
company or just chose not to take the miners' concerns seriously.213 Some 
experienced coal miners knew how the provincial inspectorate had 
operated at other mines. Others knew what to expect from mine inspectors 
in other jurisdictions. The new miners had no experience upon which to 
base comparisons. Westray workers who knew something of mine safety 
were disillusioned when inspections did not result in corrective measures. 
Other workers took the lack of effective regulatory response as approval 
of practices in the mine.2'4 

212 

21S 
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Hearing transcript, vol. 14, pp. 2453 -54. 
Buddy Robinson was in the former category. When McLean told Robinson that his hands 
were tied, Robinson assumed "that his superiors were telling him to lay off [Westray]" 
(Hearing transcript, vol. 30, pp. 6347 -48). 
These points are well illustrated with references in Chapters 7, 8, and 9, Ventilation, Methane, 
and Dust. 
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The pattern of laxity appears in Labour's handling of the training and 
certification of underground workers at Westray. Chapter 4, Training at 
Westray, describes the training program as presented to the department 
and as implemented. Despite recurring feedback from Westray's workers, 
the regulators never insisted on proof of implementation of an adequate 
training program. The inspectors merely kept putting the matter on the 
agenda at meetings with company officials. 

Labour's handling of the approvals process for equipment used 
underground at Westray illustrates a similar pattern of deference to the 
company. Section 85(2), rule 4, of the Coal Mines Regulation Act allows 
the electrical inspector to give permission on written request for the use of 
equipment "not of a type or kind that has been approved as permissible 
equipment in the intake airways or in a place ventilated by a split of fresh 
air." Both Smith and White spent considerable time and energy drafting 
conditions in response to the company's purchase and use of underground 
equipment not covered by existing regulations.215 Post -explosion analysis 
of the equipment documentation revealed problems of misidentification, 
wrong certification information, and unapproved equipment used in the 
mine.216 Chapter 5, Working Underground at Westray, documents how 
conditions for use of equipment were ignored. The inspectorate relied on 
the company's voluntary enforcement of the conditions and the company's 
code of practice for that use. White assumed that the company would 
manage the matter effectively. He accepted Phillips's assurances that 
equipment would be used properly, that workers would be informed about 
the conditions, that supervisors would insist on strict adherence to the 
rules, and that signs would be posted at the limit of permitted use.217 

Testimony from the miners flatly contradicts White's assumptions. 

Finding 
Claude White is a professional and experienced mining engineer. His job 
was to see that the mine inspectorate enforced the Coal Mines Regulation 
Act and the Occupational Health and Safety Act. He failed to do so. 

Smith's site visit reports indicate that he examined and found 
deficiencies in equipment. He seemed particularly interested in keeping 
the non -flameproof equipment out of the "hazardous zone." He once paced 
off the 300 -foot distance from the face as a demonstration for Bob Parry. 
He said he was sceptical about the enforcement of restrictions on 
vehicles.2t8 
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Smith (Hearing transcript, vol. 58, pp. 12688 -89). 
John Bossert testimony (Hearing transcript, vol. 12, pp. 2092 -2150). 
"[W]e had no reason to suspect that the mine was not properly managed" (Hearing transcript, 
vol. 63, pp. 13856-70). 

218 Hearing transcript, vol. 59, pp. 12912 -33. Comment Scepticism seems to be a necessary 
quality for any person whose job it is to inquire into compliance with standards, rules, or 
regulations. It is painfully evident that a healthy scepticism was missing from the Department 
of Labour inspectorate, in favour of misplaced trust, apathy, and deference to Westray 
management. 
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Finding 
The inspectors' handling of the equipment permits was inadequate. They 
made errors in paperwork and communicated poorly among themselves. 
They permitted Westray management to intimidate them and ignored the 
concerns of the miners and the input of the safety committee. They left the 
enforcement of the conditions for equipment use with Westray officials. 
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McLean considered equipment issues to be someone else's concern. 
He once gave Roger Parry permission to use a non -permissible shotcrete 
machine underground but stated that approvals, even respecting placement 
of auxiliary fans, were not his responsibility. He said he knew of the 
conditions for approval of underground equipment, but only from 
discussions at meetings.219 White was disturbed at McLean's claim not to 
have seen the conditions, since copies had been sent to his office.22° 

McLean's lack of understanding of ventilation routes during the latter days 
of the mine's operation suggests that he could not have detected 
unacceptable use of tractors, since he did not always know when he was 
in return air. There were reports of McLean riding a tractor in an area of 
the mine where its use was prohibited.221 McLean did not enforce 
compliance with conditions on mobile equipment. 

The inspectors did not ask the miners what they knew or did about 
restrictions on equipment. Smith noted on a September 1991 inspection 
report that management did not post notices as required.222 McLean made 
no meaningful response to reports of tractor travel beyond approved areas. 
Specific complaints were made to him by members of the Westray safety 
committee early in 1992. He merely wrote a memo to White, including 
reference to how he had informed the committee that the department had 
approved the use of the tractors except in return air or past the last open 
cross- cut.223 He never replied to the committee, or sent them copies of his 
report. 

D I The interactions between the inspectorate and Westray management 
O on the issue of ground control followed a similar pattern. The inspectorate 

ID recognized a concern, and management attempted to downplay it. 

I Roof problems appeared early in the life of the mine. By February 
1991, McLean was concerned about roof conditions. By May, Noonan 
requested a roof -fall report to brief the minister and deputy.224 In July I 1991, Phillips was reminded that if a "refusal" occurred because of 
increasingly serious roof problems, the department "would have no 

219 Hearing transcript, vol. 56, pp. 12142 -51. 
22° Hearing transcript, vol. 63, pp. 13857 -58. 
221 Ed Estabrooks (Hearing transcript, vol. 24, pp. 4891 -92). 
222 Exhibit 139.03.05. 
223 Exhibit 120.306. 
224 Hearing transcript, vol. 69, p. 15124. , 
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alternative but to get involved. "225 The roof problems called for an 
increasing amount of attention by the company and the department, and 
are addressed fully in Chapter 10, Ground Control. There is some 
indication that the company was minimizing the extent of the problem. 
Labour accepted management descriptions of controlled falls and test areas 
despite McLean's protests that it was not possible to predict the timing of 
roof falls in that manner.226 McLean, to his credit, recognized the 
complexity and severity of the roof problems in the mine from an early 
point. He urged the department to hire an independent consultant to 
monitor roof problems at the mine and assess the company's response. 
Labour did not follow McLean's suggestion and occasionally borrowed an 
engineer from Mines and Energy to attend meetings with the company.227 

Labour directed the company to address roof problems, which the 
company was already trying to resolve.228 According to Kevin Gillis, the 
inspectors knew that people had quit their jobs because of dangerous 
conditions.229 They did not confront the risk to the remaining workers 
under these conditions, beyond discussions in meetings and warning a few 
people not to work under bad roof. 

When Southwest 1 was abandoned in March 1992, Parry called 
McLean to let him know only after workers and equipment had been 
pulled from the area. McLean looked at the area of the falls on 31 March 
but could not later describe their location or the extent of the area affected. 
He accepted the assurances of management that the retreat had taken place 
in orderly fashion, that waves of gas coming out of the old workings were 
being monitored, that proper substantial stoppings would be built later 
when the whole of the Southwest section was completed. No one at 
Labour seems to have had any appreciation of the risks borne by the 
miners during and after the development in the Southwest 1 area. Salamon 
said, "[P]eople don't appreciate this could have fallen, completely fallen 
in 20 seconds. Nobody would have come out of it alive. "230 

It has been suggested that the attention paid to the roof problems 
distracted the inspectorate as well as the company from other serious 

225 Exhibit 139.01.41. Smith, who wrote this memo to White, agreed in testimony that "refusal" 
most likely referred to a potential refusal of Westray employees to work in what they might 
consider dangerous conditions (Hearing transcript, vol. 59, p. 13004). 

226 Hearing transcript, vol. 56, pp. 12213 -14. McLean thought it was just luck that no one had 
been injured in roof falls (pp. 12159 -60). In fact, as we know, some miners were hurt by falls. 

227 McLean described the 15 October 1991 meeting as the first time the mine inspectors got 
together to work with the Mines and Energy engineers after the transfer of the unit created 
a communications gap between the groups (Hearing transcript, vol. 55, pp. 11942 -43). 

228 White wrote on 22 October 1991 asking for a progress report, and Phillips responded a month 
later with a careful letter asking for more time to respond (Exhibit 139.01.78). The company 
deferred the need to respond to the 4 November 1991 orders by simply not accepting the 
registered letter. 

229 Hearing transcript, vol. 47, pp. 10158 -59. 
230 Hearing transcript vol. 15, p. 2778. Salamon thought that there should have been regulatory 

review of the situation when the Southwest 1 panel failed after radical change in the mining 
method used. The dire need for good ventilation engineering and practices to deal with 
problems likely to arise from the abandoned workings apparently went unconsidered, or was 
left completely in the hands of the company. The inspectors simply did not appreciate and act 
on the implications of the Southwest 1 area. 
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safety hazards. The department's response to the roof problems is 
consistent with its pattern of reliance on the company and acceptance of 
company undertakings. It is conjecture to suggest that the inspectors might 
have looked after other concerns any better in the absence of roof 
problems. 

Westray's dust control practices did not conform with the normal 
standards in a coal mine. Nevertheless, the department relied on the 
company's promises to comply with regulations and with departmental 
requests for stonedusting and dust -sampling programs. Phillips's plan for 
the treatment and testing of the dust, in the Manager's Safe Working 
Procedures, did not provide a sufficient basis for assessing the 
procedures.23 ̀  Chapter 9, Dust, addresses these problems. 

The state of the stonedusting was frequently mentioned in the 
inspectors' reports, with occasional references by McLean to stonedusting 
being good, but more frequent mention of the need for better dust control. 
The inspectorate relied on visual inspection to confirm acceptable levels 
of stonedust. White claimed an experienced miner could accurately assess 
an 85 per cent non -combustible content.232 He said that sampling was no 
substitute for visual inspection, chiefly because of the delay in getting 
sampling results. But in spite of this belief he pressed the company for 
stonedusting and dust -sampling schemes from mid- 1991.233 McLean knew 
that lab tests were necessary to confirm the content of the dust in the mine, 
though visual inspection allows one to spot obvious differences in dust 
colour.234 It had been the practice of the department to sample dust at the 
small coal mines, and McLean had done so. He volunteered to take dust 
samples at Westray when the company reported it lacked the necessary 
equipment, but White told McLean that it was not his job to take dust 
samples.235 This direction had come down from Jack Noonan. White 
agreed it was not appropriate for the inspectors to provide sampling 
services at Westray.236 Noonan said that McLean could have taken samples 
to audit for compliance only if he suspected non -compliance, not because 
the company was not prepared to do it.237 That is not what the inspectors 
understood. 

Table 9.2 (References to Dust by Inspectors, pages 337 -39) and the 
accompanying text in Chapter 9 tell a story of inadequate stonedusting, 

231 Trevor Eagles (Hearing transcript, vol. 76, pp. 16578 -79). 
232 Hearing transcript, vol. 63, pp. 13861 -63. 

233 See, for example, the report of a meeting with Westray on 17 December 1991 (Exhibit 
139.01.85). 

234 Supervisors in the mine claimed that only the laboratory confirmation of dangerous levels of 
combustibility could have been used to convince senior management of the need to deal with 
the dust properly. 

235 Hearing transcript, vol. 57, pp. 12454 -57. 
236 White felt that `what we were trying to do is get the company to establish their program and 

I did not want to give the company the impression that we would undertake that sampling 
program on their behalf." He went on to say that "[a]t no time did 1 suspect that we were not 
achieving the level of stone dusting that was required" (Hearing transcript, vol. 64, 
pp. 14034 -38). 

237 Hearing transcript, vol. 69, pp. 15103 -07. 
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broken promises, and ineffective regulation at Westray. The saga that 
began with a report by McLean on 8 May 1991 that "stonedust has been 
ordered, "238 was still playing out by the end of April 1992. Geologist 
Kevin Gillis told McLean about coal dust accumulations he had observed 
in the mine during a trip underground in April 1992. McLean's response 
was: " ̀ Yes, we're trying to get the company to ... give us their plan.' 

29 April 1992 Inspection 
On 29 April 1992, White, McLean, and Doucette travelled to the 

Westray mine for an inspection. Doucette was concerned about rumours 
of water seeping into the Southwest section, possibly from the flooded 
Allan mine.240 In a statement to the RCMP on 28 July 1992, White 
explained why he went underground that day: "I had an uneasy feeling 
about the stonedusting ... It was the stonedusting scheme I was concerned 
with. "241 McLean was there for his routine inspection. 

The inspectors checked the plywood and plastic barriers in the 
Southwest section. Only Doucette saw anything wrong, but he accepted 
Parry's explanation that the structures were temporary barricades to keep 
workers out.242 The so- called stoppings were not built to the standards 
required for sealing off old workings and had buckled by the end of April, 
a few weeks after they were built. The intake air for the Southwest 2 

section was flowing past the abandoned section, in contravention of 
section 71(6) of the Coal Mines Regulation Act. The inspectors saw 
nothing wrong in the ventilation of the mine on that date. Trevor Eagles's 
surveys showed high gas readings and buckling of the stoppings before 
and on 29 April. The inspectors did observe coal dust conditions in the 
mine that resulted in orders to clean up and treat the dust, and to produce 
the dusting and sampling plans that had been promised in September 1991. 
These orders are set out in full in table 9.2 on page 339. 

McLean told the Inquiry that he gave oral orders to Parry and Phillips, 
and provided a written copy to the mine on 30 April. According to 
McLean, Phillips was present, although it was Parry who signed the 
written order. Copies were made, and one was posted for the employees' 
information.243 

238 Exhibit 139.01.27. 
239 Hearing transcript, vol. 46, pp. 10118 -19. 
240 Hearing transcript, vol. 60, pp. 13262 -63. Gillis had passed on his own suspicions to 

Doucette (vol. 46, pp. 10119 -20). 
241 Exhibit 126.3(A), p. 2. 
242 Hearing transcript, vol. 60, pp. 13286 -88. Doucette did not consider either of these structures 

to be a stopping, which he defined as "a permanent structure to prevent not only access but 
any outlet or egress of any type of gas that may be contained within it." Ventilation experts 
McPherson and Mitchell made similar observations to the Inquiry. 

243 Hearing transcript, vol. 57, pp. 12437 -43. McLean was at the mine site on 6 May but did not 
check on progress towards compliance. He was awaiting written notification of compliance 
from Westray (vol. 60, pp. 12444 -46). Department of Natural Resources engineer John 
Campbell met him in the parking lot at Westray that day and mentioned dust accumulations 
Campbell had observed in the mine between No. 10 and No. 11 Cross -cuts on 1 May. 
McLean did nothing in response to Campbell's comment, despite the 29 April order for 
"immediate" action (vol. 47, pp. 10286 -88). 
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McPherson said that it would have been prudent for the inspectors to 
take stronger action earlier respecting the combustible dust problem: "The 
matter of coal dust and the lack of stonedusting during the physical 
inspections of the mine by the inspectorate ... must have been visually 
obvious to them. "244 McLean said that the many recorded references to the 
need for better dust treatment reflected routine reminders to work towards 
the goal of a white mine.24s 

Given the past performance by Westray management, it would have 
been prudent for the inspectors to check on compliance. White said that 
the company had always complied with previous requests. He saw no 
reason to suspect the work would not be done within the time ordered. He 
told the Inquiry at one point that the inspectorate assumed it was dealing 
with a responsible operator that "showed a high degree of concern for 
safety. "246 White admitted that he considered the prospect of shutting the 
mine down for non -compliance with the orders.247 I must note that any 
evidence that Westray had a "high degree of concern for safety" did not 
come to light during the public hearings of this Inquiry. To the contrary, 
the Inquiry record is replete with examples of cynical disdain for safety 
concerns, ignored undertakings respecting safety improvements, and 
continuing violation of the most basic safety rules. 

Trevor Eagles took two dust samples on 29 April. The results, reported 
on 7 May, showed combustible matter to be well in excess of the 
permissible levels. Steven Cyr was one of the miners riding into the mine 
with Eagles on the morning of 8 May 1992. When the discussion turned 
to whether workers in the North mains section could survive a methane 
explosion in the Southwest section, Eagles apparently commented that it 
was unlikely, " `not with the amount of coal dust that we've got in this 
pit.' "248 

Sadly, the follow -up to the orders of 29 Aprii was consistent with the 
continuing relationship between the inspectorate and Westray management 
- the inspectorate assumed work would be completed and relied on the 
undertakings of management. Time and again, the inspectorate chose to 
leave remedial matters to management. In the case of the 29 April orders, 
the company was simply ordered to remedy several dangerous conditions 
existing in the mine. The inspectorate made no effort to ensure 
compliance, even though McLean returned to the mine site several days 
later. 

The Department of Labour in general, and the inspectorate in 
particular, was markedly derelict in meeting its statutory responsibilities 
at the Westray mine. This company demonstrated a disdain for any 
regulatory regime, whether the regime concerned the safe design of the 

244 Hearing transcript, vol. 9, p. 1709. 
245 "I'm always after stonedust; that's part of my job to go in and try to get the mine white" 

(Hearing transcript, vol. 57, pp. 12554 -55). 
246 Hearing transcript, vol. 63, p. 13767. 

207 Hearing transcript, vol. 63, p. 13885. He had also discussed this with Smith. 
248 Hearing transcript, vol. 25, pp. 5150 -51. 
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mine or the safe operation of that mine. The inspectorate had its own 
duties to carry out, as enumerated in the legislation, and it failed to do so. 
It must be profoundly unsettling to the people of Nova Scotia to realize 
that the safety inspectorate is so demonstrably apathetic and incompetent. 

Finding 
The Department of Labour was ill prepared for the task of regulating 
Westray. The inspectorate was untrained, poorly supervised, and 
improperly motivated. No efforts were made, through either training or , 

motivation, to develop a competent inspectorate capable of monitoring a 
safety program at Westray. Even those sections of the Coal Mines 
Regulation Act that could have been of benefit to the Westray worker 
were largely ignored. By and large, through incompetence and apathy, the 
inspectorate of the Department of Labour did a disservice to the Westray 
miners and the people of Nova Scotia. 

Specifics of the inspectorate's shortcomings are set out elsewhere in this 
Report. 

RECOMMENDATIONS 

55 The unacceptable performance of Claude White and Albert McLean in the 
conduct of their duties as mine -safety inspectors and regulators, coupled 
with their demeanour at the Inquiry hearings, must surely have destroyed 
any confidence the people of Nova Scotia might have had in the 
department's safety inspectorate. Accordingly, both White and McLean 
should be removed from any function relating to safety inspection or 
regulation. 

56 The lassitude that paralysed the inspectorate and rendered it ineffectual in 
dealing with Westray seems deep -seated and pervasive. Therefore, an 
independent and professional safety consultant should evaluate the 
inspectorate and its personnel. The consultant should make 
recommendations for the restructuring of the safety inspectorate and its 
staff to ensure that the workers and the people of Nova Scotia benefit from 
a competent, well- trained, and properly motivated safety inspectorate. 

Occupational Health and Safety Act, 1996 
It seems fitting at this juncture to comment on the new Occupational 
Health and Safety Act of Nova Scotia, which was proclaimed law in the 
summer of 1996. By and large, this act - the product of years of dedicated 
research by a tripartite committee of labour, management, and government 
- does a reasonable job of legislating the safety and health of workers in 
this province.249 The act states at the outset: "The foundation of this Act 
is the Internal Responsibility System ..." If, by this proclamation, the act 

249 Occupational Health and Safety Act, SNS 1996, c. 7. The new act was written by the 
Occupational Health and Safety Council, co- chaired by Robert Wells and Robert McArel. 



Chapter 12 Department of Labour 507 

is intended to perpetuate the clear misunderstanding of IRS as articulated 
by Macdonald, Noonan, White, and McLean, then it appears that we are 
in for more of the same passive and non -interventionist regime that was 
in place at the time of Westray. If, in contrast, the new Occupational 
Health and Safety Act is a wake -up call to informed and dedicated training 
and the monitoring of safety concerns in the workplace combined with 
intelligent, objective, and aggressive enforcement by a responsible 
inspectorate, then the act may usher in a new era of worker safety and 
health. I have grave reservations about whether the present inspectorate is 
competent to discharge this responsibility, given its mind -set respecting 
IRS as articulated in the testimony and in the brief to this Inquiry. These 
reservations are reflected in the findings and recommendations of this 
Report. 

Apart from these general observations, several specific portions of the 
new Occupational Health and Safety Act bear comment. 

Role of the Supervisor 
The Ham and Burkett reports, which set out the concept of IRS and upon 
which most subsequent mining -related occupational health and safety 
legislation in Ontario is based, are quite specific with respect to the duties 
and responsibilities of the supervisor. There is no section in the Nova 
Scotia act devoted to the duties and responsibilities of the supervisor; nor 
is the position set out in the opening section listing the participants in the 
IRS (section 2(a)). Nor is there any provision setting out the level of 
competence, training, or experience to be expected of a supervisor. Both 
Ham and Burkett placed considerable stress on the relationship between 
employee and supervisor as a major factor in achieving a sound and 
workable IRS. It may be of advantage to have the role of the supervisor set 
out and defined in the new act. 

Outside Contractors 
In many circumstances, there may be employees of more than one 
employer at any given worksite. The act defines the role of the contractors 
adequately (sections 14, 15), but the role of the employee with respect to 
the employees of another employer is not spelled out. Although the 
employee is required to cooperate with "fellow employees" for their 
mutual protection, there is no mention of extending that cooperation to 
others. There should be a provision for cooperation among all employees 
at the worksite. It would cover the situation where the employee of an 
outside contractor is performing hazardous work - welding, for example 
- and "employees" of the "employer" are present. This provision could be 
achieved by simply expanding the definition of "employee." 

Definition of Reportable Injuries 
Provisions for reporting accidents are contained in sections 63 and 64 of 
the act. Accidents must be reported within seven days if they resulted in 
"bodily injury to an employee." Unfortunately, "bodily injury" is not 
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defined, and this could lead to abuse; the system could become 
overwhelmed if every cut and scratch were construed as "bodily injury." 
It would add more certainty to this section, and lessen the possibility for 
abuse, if bodily injury were defined (for the purposes of reporting) as an 
injury requiring medical attention or hospitalization or resulting in the 
inability of the employee to continue with normal assigned duties. The 
same comment applies to the phrase "serious injury" in reference to 
disturbance of the scene of an accident. 

Joint Occupational Health and Safety Committee 
The act quite properly places much of the general administration and 
promotion of the safety program with the joint occupational health and 
safety committee. Sections 29 -32 establish the composition of the 
committee, the functions of which are detailed in section 31 as follows: 

Functions of committees 
31 It is the function of the committee to involve employers and employees 

together in occupational health and safety in the workplace and, without 
restricting the generality of the foregoing, includes: 
(a) the co- operative identification of hazards to health and safety and 

effective systems to respond to the hazards; 
(b) the co- operative auditing of compliance with health and safety 

requirements in the workplace; 
(c) receipt, investigation and prompt disposition of matters and 

complaints with respect to workplace health and safety; 
(d) participation in inspections, inquiries and investigations concerning 

the occupational health and safety of the employees and, in 
particular, participation in an inspection ... ; 

(e) advising on individual protective devices, equipment and clothing 
that, complying with this Act and the regulations, are best adapted 
to the needs of the employees; 

(f) advising the employer regarding a policy or program required 
pursuant to this Act or the regulations and making 
recommendations to the employer, the employees and any person 
for the improvement of the health and safety of persons at the 
workplace; 

(g) maintaining records and minutes of committee meetings in a form 
and manner approved by the Director and providing an officer with 
a copy of these records or minutes on request; and 

(h) performing any other duties assigned to it 
(i) by the Director 
(ii) by agreement between the employer and the employees or the 

union, or 
(iii) as are established by the regulations. 

It is vitally important that the committee not be diverted from its 
principal task of promoting and maintaining a safe workplace, be it an 
underground coal mine, a surface mine, or an industrial complex. I say this 
only to emphasize that, although the means may vary depending on the 
nature of the workplace, the objectives should always be the same. If one 
accepts this general proposition, it follows that the composition of the 
committee is of some importance. I am strongly of the view that the 
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membership of the committee should be removed, as much as possible, 
from day -to -day employee -employer relations. Health and.safety should 
be the sole concern of the committee, to the exclusion of all other matters. 
Health and safety considerations should not play a role in union - 
management relations or be subject to the adversarial attitude that 
sometimes colours these relations. 

My own observations of the conduct of some union officials at a mine 
site brought this whole question to my attention.250 My initial thoughts 
were reinforced by the commentary in part 5 of the Boyd report to Natural 
Resources Canada.251 Similar concerns were expressed to me by others 
connected with the mining industry. Such concerns are not the result of 
isolated incidents, as is evident from the reservations expressed in 
Towards Safe Production: 

It will not have escaped union attention that the two mines in the 
industry which consistently experience superior safety performance do 
not have union- represented employees. This fact strongly suggests that 
the adversarial climate which invariably accompanies most union- 
management relationships should be critically reassessed by unions 
when it comes to matters of health and safety. 

The Ontario Mining Association and a number of the companies 
appearing before us suggested that the adversarial system of labour 
relations is hindering safety performance. The Ontario Mining 
Association, citing the Ham report which maintains that there is no 
place for the adversarial system in dealing with health and safety, 
suggested in its initial submission that this Commission could make its 
greatest contribution to the prevention of accidents by analysing the 
dynamics of adversarial relationships and their effects. 

The answer to the difficulties created by the carryover of 
adversarial approaches into safety matters lies in the structures designed 
to promote improved safety performance and in the maturity of the 
parties themselves.252 

Unless some effort is made to separate the promotion and 
administration of health and safety matters from the general concerns of 
the workplace, it could be almost impossible to deal with one aspect to the 
exclusion of the other. The danger is that, if any amount of intermingling 
takes place, health and safety concerns may be trivialized or even lost in 
the milieu of employee -employer relations. To avoid, or at least minimize, 
this possibility, committee membership should be restricted. Management 
appointees must be persons whose interest is the promotion of health and 
safety without any other management agenda. Employee representatives 
must have a similar disinterest in any other employee -union agenda.'" 

250 This incident is related in the section on mine visits in Chapter 16, The Inquiry. 
251 John T. Boyd Company, "Technical and Operational Assessment of Cape Breton 

Development Corporation," report to Natural Resources Canada (1996). 
252 Burkett Report, 84-86. 
253 Such restrictions may not have practical application in smaller workplaces. 



There seems to be a gap relating to representation of non -union 
workers on any joint occupational health and safety committee. There may 
be technical or other support staff who are non -union but who have a 
definite stake in workplace health and safety. The size of the committee 
is determined by agreement between "the employer and the employees or 
their union or unions" (section 30(1)). The employee members of the joint 
occupational health and safety committee are to be selected by "the 
employees they represent, or designated by the union that represents the 
employees." It may be prudent to revisit this section to clarify how the 
interests of non -union employees in an otherwise union shop will be 
covered. 

Generally, the Occupational Health and Safety Act seems to do a good 
job of protecting the health and safety of workers. Any act is only as good 
as its administration and enforcement, and these aspects will be addressed 
elsewhere in this Report. 

RECOMMENDATION 

57 The Occupational Health and Safety Act, 1996, should be revised to 
incorporate the following changes: 

(a) Except in the case of a demonstrated emergency, any communication 
respecting health and safety concerns should go initially to the first - 
line supervisor. If the first -line supervisor is unable or unwilling to 
resolve the matter, then the complaint should be taken directly to a 
member of the joint occupational health and safety committee, for 
resolution by the committee as expeditiously as possible. 

(b) Provisions should be adopted to clarify how interests of non -union 
employees in a union shop will be met on the joint occupational health 
and safety committee. 

(c) No member of management whose principal duty or concern relates 
to production quotas should be eligible for membership on the joint 
occupational health and safety committee. 

(d) No member of the executive of any employee organization or union, 
or any person who has served in such capacity within the preceding 
year, should be eligible for membership on the joint occupational 
health and safety committee. 

(e) Provisions should be adopted to define clearly the health and safety 
obligations of employees to workers on site who are employed by 
contractors other than the principal employer. Those contractor 
employees should have obligations similar to those of the employees 
of the principal employer. 

(f) For greater certainty, the terms "serious injury" and "bodily injury" 
should be replaced with the one term "serious injury," defined as any 
injury that requires immediate medical aid or hospitalization or 
renders the employee unable to perform his or her regular duties for 
a period in excess of 24 hours. 



T o inquire into .. . 

(g) all other matters 
related to the 
establishment and 
operation of the Mine 
which the 
Commissioner 
considers relevant to 
the occurrence 

The Politicians and Ministerial 
Responsibility 

The three provincial politicians most involved with the Westray 
project, in one way or another, were John Buchanan, Donald 

Cameron, and Leroy Legere. Of the three, Cameron had the most 
prominent and enduring role in the project. During the formative stages of 
the Pictou coal project, when Suncor Inc. and Placer Development Limited 
were active, John Buchanan was the premier of Nova Scotia. He stepped 
down as premier and resigned his seat in the Legislative Assembly on 
12 September 1990. Since that time, he has been a member of the Senate 
of Canada. Donald Cameron was a member in the provincial legislature 
for several years prior to his appointment as minister of industry, trade, 
and technology on 22 April 1988. He retained that portfolio until 
26 February 1991, when he assumed the premiership of the province after 
winning the leadership convention of the Nova Scotia Progressive 
Conservative party. He held the post of premier through the time of the 
Westray disaster until the late spring of 1993. Leroy Legere was appointed 
minister of labour by Premier Cameron on 26 February 1991 and retained 
that post until 25 November 1992. On 24 February 1992, Legere was 
given added responsibility when he was appointed minister of fisheries.' 

Elmer MacKay, retired member of Parliament for Central Nova, the 
(former) constituency in which the Westray mine is located, was the only 
federal politician to give evidence at the Inquiry hearings. MacKay served 
as MP for Central Nova from 1971 to 1993, except for a brief period when 
he gave up his seat to the newly elected leader of the federal Progressive 
Conservative party, Brian Mulroney. Having previously served as minister 
of revenue, MacKay was appointed minister of public works shortly after 
the 1988 federal election. At the same time, he assumed responsibility for 
the Atlantic Canada Opportunities Agency (ACOA).2 MacKay described 
his involvement in the Westray project as follows: 

The role that I tried to play to the extent of the ability that I had was to be 
an advocate for the project. I depend a lot on people such as Mr. Rogers, 
who previously testified, to safeguard the detail and do the negotiations, but, 
in principle, I thought this was an excellent initiative for this province and 
particularly this constituency.' 

This information was provided by the office of the provincial Executive Council. 

2 MacKay (Hearing transcript, vol. 65, pp. 14251 -52). 
3 Hearing transcript, vol. 65, pp. 14262 -63. Harry Rogers was MacKay's deputy minister of 

public works. 
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This statement appears to sum up MacKay's involvement quite accurately 
and appears to be consistent with what would be expected of a member of 
Parliament concerned with the interests of his constituency.4 

Political Involvement in the Westray Project 
Much of the involvement of the politicians in the Westray project is 
detailed in Chapter 2, Development of Westray, and will not be repeated 
here. What follows is limited to a discussion of the conduct of the various 
politicians as it relates to their responsibility as cabinet ministers in the 
government of the province. It is intended to provide a brief introduction 
to the concept of ministerial responsibility in a parliamentary government. 
Before discussing ministerial responsibility, however, I wish to look more 
closely at Donald Cameron's role in the development stage of Westray. 

There is no question that Cameron, both as minister of industry, trade, 
and technology for the province, and later as premier, was the politician 
most heavily involved in the Westray mine project. At the hearing on 
28 May 1996, I described Cameron's role in the development of Westray 
as "pivotal," and that remains an apt description. The project, although not 
directly in Cameron's constituency, was nearby and would have a direct 
impact throughout the region. 

Prior to his appearance at the Inquiry, Cameron requested, through 
Inquiry counsel, that he be given the opportunity to make an opening 
statement. I acceded to this rather unusual request, albeit with some 
reservations. The opening statement was made under oath and was subject 
to cross -examination. Cameron came to the Inquiry without counsel, and 
I am told that he eschewed any offer of assistance from counsel for the 
provincial minister of justice. His opening statement and the evidence 
following that statement provided some of the most unusual testimony to 
come before this Inquiry. Cameron's demeanour as a witness was 
alternately peevish, obstinate, aggressive, and myopic, with occasional 
flashes of good humour. Although his evidence provided valuable insights 
into his political involvement in the project, it did little to provide any 
useful or objective perception of how the Westray disaster happened. At 
the outset, Cameron quoted an unknown source to illustrate his point that, 
owing to the massive amount of material written on the Westray disaster, 
the "truth has been lost in the story": 

For the great enemy of the truth is very often not the lie, deliberate, 
contrived, and dishonest, but the myth which is persistent, persuasive, and 
unrealistic. We subject all facts to a prefabricated set of interpretations. We 
enjoy the comfort of opinion without discomfort of thought.' 

4 Comment During the Westray rescue operation following the explosion, MacKay came to 
the mine site, "suited up," and went down into the mine to make his own observations and 
to speak with the rescue teams. Graham Clow told me that MacKay's presence in the mine 
at that time was greatly appreciated by the rescuers, who regarded it as a sincere indication 
of concern and interest. Clow said it was a real morale booster for the men. 

5 Hearing transcript, vol. 66, pp. 14394 -95. 
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The record will show that this quotation is as descriptive of the evidence 
and opinions voiced by Cameron as it is of the testimony given by many 
other witnesses at the Inquiry. 

Donald Cameron worked hard on the Westray project to provide an 
opportunity for Pictou County to re- establish its heritage as a coal - 
producing area of the province and to foster the many direct jobs and 
spin -off benefits he assumed would accrue to the people of the county. In 
his public persona following the explosion on 9 May 1992, Cameron could 
have taken the high road and assumed a leadership role.6 He could have 
stated forthrightly that he had used his best efforts and political acumen for 
the greater interests of his constituents and the people of Pictou County 
generally, but that something went horribly wrong - and that he must 
therefore assume some of the political responsibility for the disaster.' 
Instead, to his discredit, Cameron chose to blame the 9 May explosion on 
the miners. He elected to follow the path originally espoused and I rationalized by Westray general manager Gerald Phillips and picked up on 
by Curragh Resources Inc. chief executive officer Clifford Frame.' Unlike 
Cameron, Phillips and Frame chose the media as their forum for comment 

410 

and have steadfastly resisted all efforts by the Inquiry to have them appear 
and assist it in its investigation of this tragedy.9 

I accept Cameron's contention that he did not become actively 
involved in the Westray project until after the understanding between 
Suncor and Curragh had been reduced to writing in December 1987. 
Cameron was appointed to the provincial cabinet as minister of economic 
development by Premier Buchanan on 22 April 1988.19 The record does 
show that as a cabinet minister Cameron became the prime motivating 
force in the provincial government for the Westray project. And he did so 

I for all the right reasons. 
Cameron wanted to decrease the harmful sulphur dioxide emissions 

from the old thermal generating plants then in operation in Pictou County. 
Coal from the Pictou basin was low in sulphur compared with Cape 
Breton coal, which was being used in the plants; development of a low- 
sulphur coal mine would be environmentally desirable. Cameron wanted 
to have Pictou County coal used in the new Trenton 6 thermal generating 
plant being proposed by Nova Scotia Power Corporation (then a provincial 

6 Indeed, Cameron briefly assumed such a role in his remarks before the Nova Scotia 

' 
legislature in announcing this Inquiry. 

This is the sort of political responsibility alluded to by Buchanan in his testimony and 
expanded upon later in this chapter. 

8 See the Halifax Chronicle -Herald article of 19 April 1996 in which Phillips said that the mine 
wasn't safe "because of some of the things some of the employees maliciously did." See also 
the Globe and Mail article of 17 February 1997 in which Frame maintained that he had no 
responsibility for the Westray disaster, characterizing it as a "simple accident." 

9 At the close of the Inquiry hearings at Stellarton, I stated that I felt entitled to draw an adverse 
inference from the failure of any person to appear before the Inquiry after being requested to 
do so. 

10 Cameron had previously held a cabinet position but had stepped down for personal reasons, 
while maintaining his seat in the Legislative Assembly. The Department of Economic 
Development later became the Department of Industry, Trade, and Technology, and to avoid 
confusion we use the latter throughout this chapter. 

410 
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crown corporation) to replace some of the older, low- production plants, 
which were known polluters in the area. As Cameron said, "The choice 
was very simple. You could install scrubbers or you could burn low - 
sulphur coal." According to Cameron, scrubbers would cost about 
$125 million to install, with annual operating costs of $16 million or 
more." On the basis of these estimates, the exploitation of Pictou County 
coal made good financial sense. 

Cameron saw the Westray project as the realization of any politician's 
dream - the provision of long -term, high -paying jobs in and about his 
constituency. The direct benefits of more than 200 jobs, and the indirect 
benefits to the community generally, were substantial. Also, Pictou 
County could again assume its historical role as a significant coal 
producer. We note that during the development stages of the Westray 
project there was strong and enthusiastic support in the community, with 
mayors, MLAs, and business leaders voicing encouragement. 

Cameron pursued the Westray project with exuberance and 
determination. At times, this determination may have clouded his 
judgment and prompted him to gloss over negative aspects, rationalize 
potentially troublesome matters, or simply assume that problems would 
resolve themselves or be resolved by others. Although it may not have 
been intentional on Cameron's part (and probably was not), his aggressive 
pursuit of the Westray project may have sent a message to the 
bureaucracy, particularly the inspectorate, that Westray was "special" and 
ought to be treated as such. Certainly, the machinations of Phillips, as 
illustrated by some of his memoranda and his actions, would lend weight 
to this interpretation. Cameron was neither a mining engineer nor a 
financial consultant. For this, he cannot be faulted. What he can be faulted 
for is not seeking competent professional advice to help him make 
important and complex decisions respecting the Westray project. There is 
evidence that, when advice was proffered, it was sometimes ignored if it 
did not further Cameron's ultimate goal of getting a coal mine in Pictou 
County. There is also evidence that he tended to interpret things in the way 
most favourable to his vision of things. At times, this tendency led to 
unreasonable interpretations and actions. Two incidents illustrate these 
propensities on the part of Cameron. 

The provincial cabinet had authorized Cameron, as minister of 
industry, trade, and technology, to negotiate with Westray for the 
development of a coal mine. Negotiations were ongoing through 1988 and 
into 1989. Cabinet approval for the various aspects of provincial 
participation in the project was not forthcoming until 1990. Regardless, 
Cameron informed Clifford Frame, chairman and chief executive officer 
of Westray Coal Inc., on 9 September 1988 that the province had agreed 
to grant a mining lease, a $12 million loan, and a take -or -pay agreement 

" Hearing transcript, vol. 66, p. 14401. 
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for 275,000 tonnes of coal per year.'Z The evidence is clear that no such 
agreement had been authorized by cabinet at that time. 

The second example relates to the now infamous take -or -pay 
agreement.13 In his testimony, Cameron insisted with vehemence that the 
province would never be called upon to honour that agreement and that he 
had firm commitments from Westray to this effect. He maintained this 
opinion in the face of the clear wording of the agreement and in spite of 
the fact that the company had asked for an extension on the time allowed 
for making such a claim. Cameron's tenacious adherence to these views 
was both startling and mistaken. Again, he had clear advice to the 
contrary, which he chose to ignore. 

Finding 
The take -or-pay agreement between the province and Westray was a legal 
and enforceable contract. Donald Cameron was clearly in error when he 
so firmly stated that the province would never be called on to honour it. 

Ministerial Responsibility 
The concept of ministerial responsibility in a parliamentary system of 
government is not well understood. In this Inquiry, the concept has 
particular significance in the context of ministerial accountability for the . 

functioning of the department over which the minister presides. It seemed 
to me important to examine the concept and to analyse the actions of 
Buchanan, Cameron, and Legere in the context of this background. In so 
doing, I have relied on a report prepared for the Inquiry by Peter Clancy, 
professor of political science at St Francis Xavier University, who 
analysed the pertinent transcripts of the Inquiry.14 

The multiple dimensions of ministerial responsibility include a legal 
relationship, a constitutional convention, a political obligation, and a 
matter of personal or moral concern both to practising politicians and to 
the public. In addition, ministerial responsibility embraces two important 
types of executive action. One type pertains to the working of the cabinet 
as a whole and highlights aspects of collective ministerial responsibility. 
The other type focuses on individual ministerial responsibility, by which 
each minister accounts to Parliament on an ongoing basis for the actions 
taken by his or her ministry. On rare occasions, the two dimensions may 
converge. 

For almost two centuries in the United Kingdom, the doctrine of 
ministerial responsibility has been a crucial connecting link between the 

12 Exhibit 141.03.011. 

" See Chapter 2, Development of Westray, for a full discussion of the take -or -pay agreement. 

14 Peter Clancy, "The Concept of Ministerial Responsibility in Parliamentary Government, with 
Reference to Certain Testimony before the Westray Mine Public Inquiry," report prepared for 
the Westray Mine Public Inquiry (November 1996). I wish to acknowledge the contribution 
of Dr Clancy to this section of the Report. His insightful and thoughtful presentation was of 
great assistance in placing a complex constitutional topic in context and relating it to the 
Westray testimony as generated at the hearings. 
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collective executive - the cabinet - and the elected House of Commons. 
The rise of disciplined parliamentary parties in the late 19th century had 
the effect of stabilizing governments based on a majority party, by 
insulating them largely against the threat of defeat on motions of 
confidence. By the early 20th century, the age of Parliament as a body able 
to make and unmake governments had been replaced by an executive - 
centred era of cabinet government. This trend was further reinforced, and 
ultimately modified, by the rise of a professional civil service addressing 
the increasingly complex problems of the state. Although the cabinet 
continued to set a strategic agenda for governing, ministers were no longer 
at the centre of departmental deliberations, as they had been in the past. 
The minister's obligation to account to Parliament for all actions within 
the department did not change, but a distinction now emerged between 
"political" and "administrative" matters. 

British political scientist Geoffrey Marshall explains that the "doctrine 
of ministerial responsibility is the most general principle of the system of 
parliamentary government. It is not a single doctrine or rule but a rather 
complicated bundle of distinct though related principles. "15 It follows that 
this bundle must be unpacked in order to weigh particular cases. Among 
the distinctions we need to bring to this discussion are those of collective 
and individual ministerial responsibility, and those of legal, moral, and 
constitutional responsibility. 

If collective ministerial responsibility centres on cabinet solidarity, 
cabinet secrecy, and the principle of collective confidence, then individual 
ministerial responsibility highlights the role of ministers as political heads 
of administrative departments. The legal dimension of ministerial 
responsibility pertains to the obligation of the state to account for its 
actions under law. Under such provision, legal proceedings can be brought 
by citizens against the crown, in the name of the minister responsible. This 
principle is shaped by statutes addressing the character of crown liability, 
which curtail the earlier crown prerogative not to be held liable under tort 
law. This dimension must be distinguished from the political convention 
that covers ministerial responsibility in a constitutional sense. To quote 
Marshall again, "Dicey's legal proposition is that acts done by civil 
servants generally speaking are treated for legal purposes as acts of the 
Minister. But it does not by any means follow from that every civil 
servant's act is by convention the act of his Minister. "16 

In fact, the constitutional convention has evolved in a markedly 
different direction over the past century. In general, it may be said that 
ministers are clearly responsible for situations of personal fault (a category 
related directly to the aspect of moral responsibility). These situations may 
extend to private indiscretions or to political errors made in the context of 
governing. It is the aspect of wider administrative responsibility that has 

15 Geoffrey Marshall, "Introduction," in Ministerial Responsibility, ed. G. Marshall (Oxford: 
Oxford University Press, 1989), 1. 

16 Marshall, "Introduction," 8. 
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proven more difficult. During much of the previous century, it was 
possible, and even likely, for ministers to be directly involved in the 
significant activities of their departments; in the modern administrative 
state, such involvement is practically impossible. Another British political 
scientist, Diana Woodhouse, suggests that responsibility of this sort has 
come to be understood in relation to the degree of control exercised by 
ministers. In particular: "Where the minister has no control or supervisory 
authority, no accountability is expected of him. "" There is little basis for 
a minister to accept vicarious responsibility for administrative error. This 
general proposition has been further developed, in terms of both 
ministerial "awareness" and ministerial "involvement." Each underlines 
the deliberate activity of the minister arising from his or her actual (or 
reasonably to be expected) awareness of the matters in question. 
Woodhouse captures these nuances of ministerial responsibility in the 
image of a "multi- layered convention. "18 

In terms of the requirements of accountability, it is a convention that 
has operated on a series of discrete levels. Drawing on a survey of 20th - 
century British cases, Woodhouse offers a continuum of five responses 
reflecting levels of ministerial responsibility: to redirect, to report, to 
explain, to make amends, and to resign (the last termed sacrificial 
responsibility). At the first level, the minister's obligation is restricted to 
one of redirecting a query from a member of Parliament to the appropriate 
responding agent. The reporting or informatory role may fall to the 
minister in cases of indirect responsibility. The third case involves 
explanatory responsibilities, in cases where the minister is directly 
responsible for personal or departmental actions. Here, Parliament can 
expect a comprehensive accounting for matters squarely within a 
minister's portfolio. Woodhouse contends that this form is fundamental to 
accountability, but that, in practice, ministers may often deflect their 
responsibility into redirection or reportage only. A more vigorous response 
can be found in the fourth case, the amendatory responsibility, in which 
an acknowledgement of error is accompanied by plans for corrective 
action. Finally, the most extreme response entails the minister's 
resignation in acknowledgement of direct involvement in unacceptable 
activity. Woodhouse contends that "individual ministerial responsibility 
can therefore be defined most accurately as requiring resignation for 
personal fault or private indiscretion on the part of the minister, or for 
departmental fault in which the minister was involved or of which he knew 
or should have known. "19 

The academic literature in Canada approaches the subject of 
ministerial responsibility from a somewhat different viewpoint. Although 
the classical constitutional treatment of the executive acknowledges 

Diana Woodhouse, Ministers and Parliament, Accountability in Theory and Practice 
(Oxford: Clarendon Press, 1994), 27. 

18 Woodhouse, Ministers and Parliament, 38. 

19 Woodhouse, Ministers and Parliament, 38. 
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individual ministerial responsibility, along with collective solidarity and 
parliamentary confidence, as a pillar of cabinet operation, there have been 
few extended explorations of the conventions of ministerial responsibility 
in action to match those found in the United Kingdom. The Canadian 
literature seems to focus on the complications imposed on individual 
ministers by the rise of the civil service. This might be described as the 
public administration dimension. 

Kenneth Kemaghan drew attention to these issues in a series of articles 
in the late 1970s. Arguing that the doctrines of executive decision making 
risked being found irrelevant for ignoring the rise of administrative 
authority, he suggested that a stocktaking was overdue. The result was a 

valuable reminder of the "other side" of ministerial responsibility, which 
underpinned the longstanding doctrine of political neutrality for the civil 
service and, in particular, the arrangement whereby "public servants 
provide forthright and objective advice to their political masters in private 
and in confidence; in return, political executives protect the anonymity of 
public servants by publicly accepting responsibility for departmental 
decisions. "20 Not only was the anonymity of the public service under threat 
with the increasing public interest in the bureaucracy, but the degree of 
political shelter provided by ministerial responsibility had begun to 
diminish. 

In subsequent writings, Kemaghan suggested that much of the renewed 
debate about the vitality of ministerial responsibility was a product of 
conflicting meanings and interpretations. On the one hand stood the notion 
that responsibility meant that ministerial resignation could be expected 
automatically in cases of serious error in the department; on the other hand 
was the idea that the minister was responsible in the sense of having an 
obligation to explain and defend all departmental actions to the legislature. 
The tension between these two notions triggered a debate between 
commentators holding that the convention of ministerial responsibility is 
effectively dead, and those who argue for its vitality. In the end, 
Kemaghan suggests, the former case is built on the decline of ministerial 
resignation as a categorical response, while the latter case rests on the 
continued relevance of explanatory accounting in Parliament. His ultimate 
conclusion was that "[r]eports of the death of ministerial responsibility are 
greatly exaggerated," adding that 

the resignation component of the convention of ministerial responsibility 
may be restated as follows: The minister is not answerable to Parliament for 
all the administrative errors of his department in the sense that he must 
resign in the event of a serious error by his department. The second 
component of the convention, namely that the minister is answerable to 
Parliament in that he must explain and defend the actions of his department 
before Parliament, is unchanged.21 

20 Kenneth Kemaghan, "Politics, Policy and Public Servants," in Public Administration in 
Canada: Selected Readings, ed. K. Kemaghan (Toronto: Methuen, 1982), 228. 

21 Kenneth Kemaghan, "Power, Parliament and Public Servants: Ministerial Responsibility 
Reexamined," in Kemaghan, ed., Public Administration, 255. 
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Thus, despite certain inconsistencies of application in the parliamentary 
arena, the convention of ministerial responsibility remains an important 
provision in contemporary practice. 

Ministerial Responsibility and the Transcript Evidence 
Questions of ministerial responsibility were explored in the Inquiry 
hearings in the testimony of three former Nova Scotia cabinet ministers: 
Donald Cameron, John Buchanan, and Leroy Legere. To clarify the issues 
raised, they will be framed as far as possible by the themes and 
distinctions drawn above. 

Donald Cameron 
Alone among the former ministers whose testimony is examined, Cameron 
served in twin roles over the life of the Westray project. When he re- 
entered the cabinet in April 1988, as minister of industry, trade, and 
technology, his portfolio included responsibility for negotiating financial 
assistance incentives such as Westray was seeking and was ultimately 
granted. Later, from February 1991 to May 1993, he served as premier of 
Nova Scotia, and for more than half that time the mine was an operating 
concern. This dual experience during the Westray years allowed Cameron 
a unique vantage point on the role of cabinet influence. 

The issue of ministerial responsibility was an inevitable part of 
Cameron's testimony before the Inquiry. Questioned about the appropriate 
level of involvement by ministers in departmental affairs, he described a 
minister's initial orientation: "Thére's always briefing books prepared for 
everyone ... You look at the legislation you operate under. You start 
understanding your divisions, what the responsibilities are for each 
division. You would have meetings with the heads of those divisions. And 
to get a sense of what's going on." Pressed about the appropriate degree 
of subsequent ministerial involvement in particular issues or projects (with 
a direct reference to the Westray mine), Cameron pointed to a possible 
danger of over involvement that might jeopardize the independence of 
officials: "You have to be careful that the Minister, the political person 
that really doesn't come with a whole lot of knowledge, that he doesn't get 
too involved and start interfering. "22 He further pointed out that certain 
forms of statutory regulation, such as occupational safety and health, were 
designed to focus on "internal responsibility" based on technical 
inspection by government officials and directives to employers. 

This prompted the question of the appropriate level of involvement, 
and Cameron sought to distinguish between routine administration (the 
"public service side ") where ministerial intervention would not be 
expected, and cases subject to controversy (the "political side ") in which 
the minister's role expands: "If the project becomes a controversy, clearly, 
he's going to have some additional briefing so he could answer questions 

22 Hearing transcript, vol. 67, pp. 14749 -50. 
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in the House, which is part of his responsibility, or to the public through 
the media, which is part of his responsibility. "23 

The discussion then turned to the minister's obligation to assume 
responsibility for departmental actions. Here the issues were not as sharply 
delineated as they might have been, but Cameron suggested that 
responsibility turned on the degree of knowledge and response: "If that 
person at the top is aware of information and does nothing, he's got to take 
the responsibility." In the absence of such awareness, "the people, clearly, 
that were doing it should be responsible. I think that's a reasonable start. 
And the people that were actually managing these folks, they would have 
to share some of the responsibility. "24 How this might be apportioned was 
not clarified. 

Inquiry counsel John Merrick pointed out a possible manipulation of 
this rule, if senior political officials chose to insulate themselves 
deliberately from sensitive issues, with a resulting shield from 
responsibility "as long as they can establish that they didn't know." In 
response, Cameron extended his scope for accountability, observing that, 
"if you allow a Minister or a Deputy Minister to do a job that is not up to 
scratch, then that's your responsibility." He pointed out that his 
government sought to increase the degree of policy scanning, by installing 
a senior civil servant as the deputy minister in the premier's office "to 
have that link, to try to know as much as possible, to try to look for 
problems before they carne and to take action against it. "25 Returning at 
the close of his testimony to the question of responsibility, Cameron 
offered a similar comment to the one above, stating: "If the Minister knew 
that the regulator did not perform the function, then I say there's a 
responsibility, a clear responsibility." Merrick described this as "the Nova 
Scotia addendum to the British principle of ministerial responsibility." 
Pressed further, Cameron agreed with the proposition that "it was the 
responsibility of everybody up the chain of command . . . [t]o take 
reasonable efforts to know what was going on and to be satisfied that it 
was proper. "26 Cameron's position is not incompatible with certain 
versions of the "responsibility versus accountability" perspective 
discussed earlier, though his account is a severely truncated version, with 
no recognition of the obligation to "answer for" and take remedial action. 

The complicated field of relationships between ministers and senior 
civil servants lies at the heart of this issue. Several cases from Cameron's 
own experience were reviewed, principally exploring his relationships 
with officials while serving as minister of industry, trade, and technology 
in the development stage of Westray. The discussion centred on the key 
elements of the assistance package negotiated between 1988 and 1990. 
Cameron's position was that the cabinet authorized the initial exploration 

23 Hearing transcript, vol. 67, pp. 14751 -52. 

24 Hearing transcript, vol. 67, pp. 14756, 14761. 
25 Hearing transcript, vol. 67, pp. 14761 -64. 
26 Hearing transcript, vol. 67, pp. 14899 -900. 
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of an assistance package in response to Westray's approach, and that 
ministers in cabinet decided key points of policy principle (for example, 
the granting of the interim loan, the decision to fully subordinate the loan, 
and the take -or -pay agreement). In his words: "The bottom line is that 
Cabinet approved every part of the deal. "27 He stated that civil servants 
conducted the day -to -day negotiations on these issues, that the officials 
pressed the government interest vigorously, and that he relied on their 
expertise for the technical appraisal of Westray's need and justification for 
assistance.28 Cameron did not clearly convey his role as the designated 
"lead minister," and this ambiguity strongly shaped the balance of his 
questioning and testimony. 

At the same time, these issues were seldom clear -cut in their 
execution. Cameron's level of recall was uneven, particularly on some 
major issues that, by the above account, would have been settled at 
cabinet. This was particularly evident on the issue of grandfathering the 
licence for the mine project under the old regulatory regime rather than the 
new. Similarly, the discussion of when the take -or -pay agreement received 
political approval, and by whom, illustrates the ambiguities of 
understanding involved in ongoing policy development. Finally, the 
documentary evidence reviewed on the acceptance of the pari passu terms 
for securing the interim loan, in a fashion that arguably transformed the 
project into a joint venture between the province and the company, 
illustrates a gap between administrative advice and ultimate political 
choice. In the latter two cases, it appears that, rather than simply taking 
advice from officials, minister Cameron was willing to press ahead 
without it, or in spite of it. 

Cameron's testimony raised interesting issues on the broader context 
within which the role of cabinet and ministerial government occurs. At 
several points, the role of the opposition was raised, since it operates at 
both the parliamentary and the electoral level. Cameron viewed the 
opposition in a consistently negative light, suggesting that it generated 
exaggerated claims, tending towards outright untruths and even slander. 
This syndrome was captured in the phrase "the swirl of politics. "29 It was 
intended to convey the state of constant and excessive partisanship that 
permeated the Westray question, from the early negotiations of 1988 
through to the Inquiry hearings. Cameron described it as deeply rooted in 
"the process of opposition versus the government. The ins and the outs .. . 

it starts out by the outs. The opposition, whoever they are at the time. It 
doesn't make any difference what party it is. They make it a political 
issue. That's the way the political system works. And if they continue to 
make it a political issue, it becomes a lightning rod for everything. "30 

Cameron left no doubt that he viewed the swirl of politics, fed by the 

27 Hearing transcript, vol. 66, p. 14557. 

28 Hearing transcript, vol. 66, pp. 14468 -71, 14482. 

29 Hearing transcript, vol. 67, p. 14705. 

30 Hearing transcript, vol. 67, pp. 14705 -06. 



 

Liberal party, the Devco lobby in Ottawa, and the Nova Scotia media, as 
having made a scapegoat of his government for the mine disaster overall." 

This perspective appears to confuse an excess of partisan zeal with the 
institutional provisions for accountability in a parliamentary system. While 
the latter is certainly vulnerable to the former, the two are in reality quite 
distinct. Indeed, political history is replete with examples of a candid and 
deliberate government turning the exaggerated partisanship displayed by 
its opponents to advantage. It could equally be argued that a government's 
best defence lies in prompt and full disclosure of its position, under the 
provisions that ministerial responsibility makes available. 

Cameron was queried about the possible value of a code of conduct for 
ministers "setting out general principles as to what is acceptable and what 
is not acceptable political support for projects." Cameron neither opposed 
nor endorsed this proposal, commenting: "I'm certainly not against 
standards set for any group in our society, but I just really never gave it a 
great deal of thought. "32 

Finding 
Donald Cameron, both as cabinet minister and as premier, did not have a 
clear understanding of his role or that of cabinet respecting the acceptable 
level of political support for projects or the relationship between the 
minister and his department in dealing with such projects. 

Cameron's testimony will most likely be remembered for his opinions 
on the responsibility for the actual mine explosion: "I'm saying those 
people that changed the metres - and pressed the reset button, did those 
things - they should be responsible. It shouldn't be the inspector that 
wasn't there. It shouldn't be the politicians. Those people that overrode 
those safety devices should be held responsible. "33 

It is clear that, whatever one's view of the immediate and underlying 
forces that caused this mine disaster, there remains the question of whether 
cabinet and ministerial responsibilities, in their respective jurisdictions, 
have been discharged adequately. Somewhere between assuming direct 
responsibility for the outcome and totally dismissing the relevance of 
executive responsibility, there is an opportunity for the coherent and 
precise accounting of the public role. 

John Buchanan 
Senator Buchanan, who was premier from October 1978 to September 
1990, dated his first awareness of the Westray mine to the second half of 
1987. At the time, Suncor Inc. was trying to sell the rights it held to the 
Pictou County property. While attending a conference in Ottawa, 

3' Hearing transcript, vol. 66, pp. 14395 -99. 
12 Hearing transcript, vol. 67, pp. 14736 -37. 
J3 Hearing transcript, vol. 67, p. 14859. This very controversial issue has been dealt with in 
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Buchanan was introduced to Clifford Frame, who was negotiating with 
Suncor. Buchanan resigned as premier in September 1990. His 
involvement with Westray thus covered the development period only and 
ended shortly after the Nova Scotia cabinet approved its assistance 
package in August 1990. 

Buchanan was asked his views on the nature of ministerial 
responsibility. He began by identifying the department and its officials as 
designated under law to apply regulations. Queried further about the 
responsibility in cases where this regulatory power is incompetently 
exercised, he declared that "the buck stops at the top." Elaborating, he 
distinguished several levels of involvement: 

[Y]ou've got to divide that as to ... what is the problem. If it's a problem 
that someone is not following Government policy, and it's a definite policy 
of Government and if it's not being followed then, of course,. the Premier 
has that responsibility of saying to the Minister or his Deputy, who the 
Premier appoints, "Thank you, but good- bye." So it depends what the 
circumstances are. 

But if you're asking me where responsibility lies in Departments, the 
ultimate responsibility in a Department lies with the Minister, and the 
responsibility over that is the Premier.34 

In this account, the premier's responsibility is triggered by the awareness 
of a problem. Furthermore, the responsibility is discharged not by an 
acceptance of blame, but by the requirement to initiate remedial action. 

Questioned by counsel about responsibility in the particular case of a 
failure of regulatory personnel to understand and carry out their duties, 
Buchanan outlined a ladder of rising involvements: "[R]esponsibilities 
within Departments goes up the line. And the Deputy Minister ... knows 
or should know what's going on below him. That's his responsibility in 
the administration of the Department. And the role of responsibility . . . 

would then go up to the next level to the Minister. And the ultimate 
responsibility for government is the Premier. "35 

These separate contingencies, with their respective levels of 
responsibility, were seen as driven by the flow of information or 
knowledge from bottom to top and down again. Thus, when asked about 
problems of brief ministerial tenure, Buchanan suggested that this should 
not be a problem with the proper division of labour between broad 
function and detailed technical matters: 

... one of the first responsibilities [of the newly appointed minister] is to 
totally familiarize themselves with the administration of that department 
without getting into the nuts and bolts of the department.... the nuts and 
bolts of a department are, for the most part, left to the Deputy Minister to 
administer ... the idea of leadership in the department anywhere is to 
engage people who know more than you about the certain subject, but they 
will do it for you.36 

3' Hearing transcript, vol. 68, pp. 15006-07. 

35 Hearing transcript, vol. 68, pp. 15007 -08. 
36 Hearing transcript, vol. 68, pp. 15021 -22. 
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Thus, requests for information will flow down the line, and reports 
containing information will move upward to the appropriate levels. It is 
the resulting awareness, or possession of particular information, that 
activates relationships of responsibility. Consequently, when offered the 
example of a January 1989 memorandum from the director of mine safety 
to the minister of labour that disclosed several serious concerns about the 
capacity of the Mine Safety Division to accomplish its job, Buchanan was 
in no doubt about the appropriate course. Responding to a question, he 
stated he could not recall that this issue was ever brought to the attention 
of cabinet. To the further question of whether it would be the minister's 
responsibility to address this concern, he answered: "Oh yes, as the 
Minister. . . . Through the Deputy. The Deputy would have the 
responsibility of assessing the whole thing and ... bringing a report to the 
Minister. "37 It is in this sense that Buchanan appears to qualify his earlier 
paraphrase of former U.S. president Harry Truman, stating: "I do adhere 
to the philosophy that the buck stops at the top. It depends what's in the 
buck, I suppose ... "38 

Similarly, the question was raised about the extent of ministerial 
discretion, and the extent of explicit cabinet authorization required for 
ministerial action. Reference was made to several letters from the minister 
of industry, trade, and technology to Westray, stating the government's 
commitment to a take -or -pay coal contract in 1988 and again in 1989, 
despite the fact that there was no cabinet minute approving the contract 
until August 1990. Buchanan confirmed that the minister did not have the 
authority to enter into binding agreement before the latter date, although 
he probably did have a mandate from cabinet, based on past reports and 
discussions, to negotiate the terms of such a contract.39 

This testimony suggests that, in the normal course of events, the roles 
of minister and deputy would converge on the decision of major policy 
questions. Furthermore, on matters of new policy, cabinet would hold the 
ultimate power of approval. As Buchanan put it, "... in government, all 
you can do is to rely on the competence of the people within your 
Department and the Minister to bring before the Cabinet the negotiations 
as they're ongoing, and finally to bring what he would consider to be the 
best possible deal ... for the people of Nova Scotia. "40 In the extended, 
multi -year negotiations between the government and Westray, the actual 
talks were conducted by civil servants and "there was no so- called 
`political interference. " '41 

In response to other questioning, Buchanan modified the rather strict 
division of labour between the roles of ministers and deputy ministers, 
described earlier as one between policy principles and "nuts and bolts" 

J7 Hearing transcript, vol. 68, p. 15029. 
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39 Hearing transcript, vol. 68, pp. 14979 -80. 
40 Hearing transcript, vol. 68, p. 14937. 

41 Hearing transcript, vol. 68, p. 15009. 
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detail. In general, he observed, civil servants do not bend to pressure from 
elected politicians in the conduct of their jobs, "unless it was a matter 
about a highway ditch or a paving of a road or that kind of basic political 
thing in Nova Scotia. "42 Pressed further on the limits of such interventions, 
he offered a somewhat novel interpretation of the boundary: "[T]he limits, 
I would suspect, are what I call basic grass -roots politics and non -basic 
grass -roots politics," with ditching and gravelling in the former and more 
centralized and technical issues in the latter. The implication of this 
distinction prompted the question whether "it wouldn't be basic grass- 
roots politics not to close down an employer in a certain town." Buchanan 
declined to respond on the grounds that this query was both hypothetical 
and extended beyond his term in Nova Scotia politics.43 

Buchanan offered some clarification of the different sorts of 
presentations, and the different sorts of decisions, that were possible at the 
cabinet level, helping to answer the question of how individual ministerial 
responsibility was reconciled with the convention of collective cabinet 
responsibility. A typical agenda for the weekly cabinet meeting might 
include 20 issues, plus whatever new matters were raised around the table. 
Some of these issues would involve ministers updating their colleagues on 
ongoing questions, or seeking clarification for further work. According to 
Buchanan, this was often the case when Cameron reported on the progress 
of negotiations on the Westray financial assistance package. In other cases, 
ministers would consider a formal report and recommendation from the 
sponsoring minister; if approved, the decision would be recorded in a 

cabinet minute, and, where appropriate, an Order in Council would be 
issued to formalize the decision legally.44 

Buchanan described how the cabinet would have judged the potential 
employment and mineral supply advantages of a mine in Pictou County 
to be in the public interest, thereby justifying the initial talks with Westray 
officials. The minister of industry, trade, and technology was in charge of 
the negotiations, with the detailed talks handled by department officials. 
The cabinet gave the minister a framework within which to work, ruling 
out direct grants but willing to contemplate a loan, subject to the 
acceptability of the exact terms (including size, risk, jobs created).' 
During the interval between authorizing negotiations and returning with 
a proposed draft contract, Cameron was in charge of the provincial 
government's negotiating strategy. A similar process was described for the 
negotiation of the take -or -pay agreement with Westray.4ó 

Buchanan spoke to the complicated set of relationships that affected 
the Westray assistance package. The mining company sought both federal 
and provincial government support, and the coordination of their 

42 Hearing transcript, vol. 68, p. 15011. 

43 Hearing transcript, vol. 68, pp. 15014 -15, 15017 -18. 
44 Hearing transcript, vol. 68, pp. 14937 -39. 
05 Hearing transcript, vol. 68, pp. 14939 -40. 
46 Hearing transcript, vol. 68, p. 14973. 
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respective policy concerns was itself a major challenge. Each government 
controlled a crown corporation (Devco and Nova Scotia Power 
Corporation, respectively) that had an interest in the prospective contracts. 
Finally, the overall assistance package had various components - the 
financial loans themselves, the interim loans requested to bridge 
administrative delays, the extent of security underlying the loans, and the 
take -or -pay agreement - that threatened to overlap. Buchanan's discussion 
of these distinctions helped to explain the overall context of the lengthy 
negotiations extending over several years. 

Finally, Buchanan spoke about the difficulties and even the hazards of 
offering opinions on reports and memoranda for which one lacks first- 
hand experience. Asked to comment on a series of memoranda purporting 
to describe reports by a cabinet colleague, Buchanan observed: "[Y]ou 
know, it's no cop -out on my part, but I learned long ago not to comment 
on somebody's memorandum where they mentioned something about 
what somebody else said. "47 

Leroy Legere 
Legere was minister of labour from February 1991 to November 1992 and 
minister of fisheries from February 1992 to May 1993. He articulated the 
accepted view of a ministry as a combination of distinct but 
complementary roles. Asked about his understanding of the role of the 
minister under legislation, he explained that "the Minister does have 
responsibility for legislation for the Department and also for making sure 
that the policy of the Department ... either comes to the Minister or the 
Minister assures that the government policy is followed by the 
Department. And, obviously, answers to the House and to the people of 
Nova Scotia on those issues. "48 The role of the deputy minister as the 
senior administrator and manager was apparent from the outset of Legere's 
tenure, when he was presented with briefing books on departmental 
operations and had regular briefings from the deputy on ongoing matters. 
He would spend much of Tuesday and Wednesday mornings in conference 
with the deputy, who was both the official conduit and the predominant 
channel of direct communications, although written memoranda could be 
provided by officials on particular questions. 

The wider administrative role of the deputy was to supervise and 
deliver the assigned programs of the department. This responsibility of the 
deputy minister underlined Legere's view that "a minister ... does not get 
involved at all in the day -to -day operations with the personnel. Otherwise 
that would obviously be construed as interference." Although he did not 
invoke explicitly the distinction between "policy" and "operations" to 
explain this division of labour, he offered an observation that in many 
respects runs parallel: "I look upon my staff to operate and manage the 

47 Hearing transcript, vol. 68, p. 14991. 
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department and do their jobs as described. But if I have a particular request 
for information ... or if they feel that there is a need for me to know a 
particular thing, then, yes, I would expect to be notified as such. "49 

Such a division of responsibility does not resolve the question of 
ultimate ministerial accountability for results or outcomes. Here, Legere 
seems to draw the distinction between "accountability" as an obligation to 
answer for or to explain a situation, and "responsibility" as an obligation 
to assume authorship or acknowledge agency in causing a situation. As he 
put it, 

I'm accountable, answerable to [for ?] the actions of the Department. That's 
the role that I see the Minister as being in. I'm not saying that I'm not 
responsible. I am certainly responsible for my duties, but I am accountable. 
I'm not responsible for others. I'm accountable for the entire Department, 
for the actions of the Department, to the public ... and to ... the legislature. 
That's what I always understood was my Ministerial role.5° 

In this accountable capacity, Legere described his involvement in 
Westray matters prior to the explosion as centring on roof falls: "There 
might have been other areas, but the general emphasis was on roof falls. "51 

Questions were asked about roof falls at Westray in the Legislative 
Assembly, and the subject was a matter of media attention from mid -1991 
onward. 

Questioned about the extent of his knowledge and involvement in 
other Westray- related issues under discussion by Department of Labour 
officials, including the broken technical liaison with the Department of 
Natural Resources and requests for technical upgrading for staff, he replied 
that he was unaware of those matters at the time.52 Legere had likewise 
been unaware of several matters involving mine inspection staff, including 
a meeting between inspectors and Westray miners in January 1992; 
infractions revealed to inspectors - both in person and through safety 
committee reports - on which the inspectors took no action; and the fact 
that inspectors had travelled parts of the Westray mine for which plans had 
not been approved over the course of five months.53 

On the subject of departmental personnel matters, Legere stated: 

Staffing is handled entirely by the department people. The Minister does not 
get involved in hiring or firing and, as such, does not meddle ... in the 
staffmg because it would not be appropriate. It's left to the people who work 
there on a daily basis and who are employed to do that. Now unless they 
were coming to me for advice or for me to approach someone else to see 
whether it was appropriate, then I would not have been advised of those 
decisions or of those requests.54 

09 Hearing transcript, vol. 70, pp. 15512 -14. 
50 Hearing transcript, vol. 70, pp. 15509 -10. 
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Legere was aware of questions about the performance of Jack Noonan, 
executive director of occupational health and safety. Legere discussed the 
situation with the deputy minister, who dealt directly with Noonan.55 

Inquiry counsel asked Legere how he judged the competence of staff 
in the Department of Labour. He stated that "[y]ou don't hold 
examinations or supervisory reports, but in the day -to -day dealings, you 
soon become familiar with the people you're working with." In the 
absence of evidence to the contrary, his confidence was quite high: "The 
department and the people had been there a long time before I arrived 
there. Things appeared to be working in a satisfactory manner. I assumed 
my duties. The questions that I raised were answered in a way that I felt 
was satisfactory to me." He had no reason to believe that Noonan, Claude 
White, "or anyone else" was not competent.' 

After the explosion, the minister was expected to report both to the 
Legislative Assembly and to the public on a variety of public dimensions. 
He was assisted in both tasks by a strategy team - including a government 
information officer - seconded from other departments to prepare an 
overview and to brief Legere daily. Regular "ministerial statements" were 
delivered to the media and to the Legislative Assembly.57 

Ultimately, Legere's testimony came full circle. When asked to reflect 
on the lessons of the Westray explosion, he replied: "[N]o matter what 
procedures we have in place, no matter how diligent we are, accidents do 
happen. "58 Clearly the emphasis here is on the impossibility of anticipating 
the unexpected. As to what lessons might be learned from the rigour or 
deficiency of the regulatory regime for mine inspections and safety, 
Legere declined to see any link. Pressed to address whether "any 
responsibility, any component or any element of responsibility for the 
Westray disaster lay with the Department of Labour," he replied: 

Not directly. The system apparently failed somewhere and an accident 
happened. We have to look at all aspects and, hopefully, I'm hoping that['s] 
what's going to come out of this Inquiry, but I don't at this point point the 
finger at anyone.... I believe, as I've stated before, the Department did 
their work to the best of their ability with no intent on anything. The reports 
were filed. The inspections were done. Someone will have to judge if those 
were done appropriately or not. In my feeling, they were done." 

This statement defies rational analysis. The minister denied the "direct 
responsibility" of his department. The minister denied any day -to -day 
involvement in the operation of the department, yet he did not hesitate to 
state that the "department did their work to the best of their ability." He 

55 Hearing transcript, vol. 71, pp. 15537 -39. 
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stated that the reports were filed and that the inspections were done, yet he 
personally disavowed responsibility as minister - on the grounds of lack 
of direct knowledge of or involvement in (before 9 May 1992) mine safety 
issues later discovered to be highly pertinent. Legere's position did not go 
entirely unchallenged, as counsel for several intervenors pressed him on 

S the extent of his efforts to review and inquire into concerns about Westray 
that his department was aware of. David Roberts, counsel for the United 
Steelworkers of America, ended his examination of Legere with this 

4110 

statement: "Listening to your evidence, I have to say to you, sir, that it 
would appear to me that you didn't really know very much about what 
your Department was doing in relation to the Westray mine, before the 
explosion." Legere challenged this statement vigorously, declaring that "it 
wasn't my responsibility to have my finger on every investigation in every 
industry that was going on. That's not the Minister's responsibility. If 
there is something that arises, and I did not deal with it, I accept full 
responsibility. "60 

There are several important implications to this position. First, it 
focuses attention on those who do have fingers on particular investigations 
- the administrative officials in mine inspection and their superiors. On 
this matter, Legere declared himself not in a position to say there was any 
failure within his department.' A balanced view would invite assessment 
of how senior personnel responded to formal concerns expressed by the 
inspectorate. These concerns included the decline of technical support, the 
request for enhanced training in modern coal mining, and the hiring of 
replacements for recently retired personnel. 

Second, Legere's position implies that ministerial errors of omission, 
in cases where reasonable grounds existed for pursuing.further inquiry, 
could constitute 1. fr responsibility. Given this the vvnsluw a major breach of 1Fispor1slUlllly. v1VG11 this position, lrie 
fact that evidence exists of documented interventions raising such 
concerns to the minister is highly significant. Not addressed in Legere's 
testimony, but potentially pertinent in understanding the resolution of such 
issues, would be the roles of the minister, deputy minister, and other 
executive staff in annual budget planning for expenditures and staff.62 In 
a similar vein, it seems necessary to explore the implications for effective 
ministerial oversight of assigning a second portfolio, that of fisheries, to 
Legere. It was established in testimony that the minister's estimated two 
working days per week in the Department of Labour were cut in half after . February 1992, when he acquired the second portfolio. 

Legere appeared to have a confused and uncertain appreciation of his 
role as a minister of the crown, perhaps in part because he held two 
portfolios. As both minister of labour and minister of fisheries, he had to 
divide his limited time between the two. He seemed to have little 

so Hearing transcript, vol. 71, pp. 15632 -33. 
61 Hearing transcript, vol. 71, p. 15592. 
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understanding of the operation of the Occupational Health and Safety 
Division of the Department of Labour; this lack of understanding may 
have been due in large part to the apathetic attitude and performance of 
executive director Noonan. Furthermore, the deputy minister failed to 
exercise the degree of supervision over the executive director that 
Noonan's work ethic and performance required. Once Legere had been 
informed of the deficiencies in the performance of the executive director, 
it was incumbent on the minister to keep informed and to ensure that 
adequate remedial action was taken. 

It is clear from the discussion above that the three politicians - 
Buchanan, Cameron, and Legere - had disparate understandings of their 
roles as ministers of the crown. This inconsistency suggests that, as new 
ministers, they had little or no formal indoctrination. Because ministers 
function collectively as a cabinet, they would be guided in that role by the 
rules and procedures established over time for the conduct of the business 
of the cabinet. But there do not appear to be rules of conduct established 
in Nova Scotia for the proper discharge of their duties as ministers in 
charge of specific departments of government. To provide both 
consistency and guidance in this role, such rules of conduct should be set 
out according to the constitutional environment in which the ministers 
must function. 

Guidelines for Ministers 
The fact that these three ministers of the crown had an imperfect 
understanding of their roles and the nature of their responsibilities 
suggests that a formal clarification of constitutional responsibilities may 
be required. Recent debate in the United Kingdom over the doctrine of 
ministerial responsibility has been driven by several controversies 
involving ministerial conduct in accounting to Parliament. Two major 
public inquiries in the United Kingdom in the 1990s have posed problems 
similar to those being considered here: What standards of accountability 
are required for ministers in a modem parliamentary system? What 
legitimate difficulties complicate the realization of acceptable standards? 
How serious are the transgressions associated with the controversial cases? 
These recent British debates have revolved largely around a formal 
directive known as Questions of Procedure for Ministers. Versions of this 
guideline have been furnished to incoming cabinet ministers since 1945, 
though the directive was released publicly for the first time in 1992.63 
Since then, the debate has been spurred by the proceedings and reports of 
the two public inquiries: the Committee on Standards in Public Life 
(Nolan Inquiry), and the Inquiry into the Export of Defence Equipment 
and Dual -Use Goods to Iraq and Related Prosecutions (Scott Inquiry). 

6] Questions of Procedure for Ministers (London: Cabinet Office, May 1992). 
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The Nolan Inquiry noted that the Questions of Procedure for Ministers 
has evolved over time "largely in the area of conduct and not procedure." 
Perhaps the best evidence of the orientation of the 1992 version of 
Questions of Procedure for Ministers can be found in its opening 
paragraph, which states: 

It will be for individual Ministers to judge how best to act in order to uphold 
the highest standards. Ministers will want to see that no conflict arises or 
appears to arise between their private interests and their public duties. They 
will wish to be as open as possible with Parliament and the public. These 
notes should be read against the background of these general obligations.ó5 

Among the specific provisions to follow was paragraph 27, dealing with 
aspects of ministerial accountability to Parliament. Its exact wording 
declares: 

Ministers are accountable to Parliament, in the sense that they have a duty 
to explain in Parliament the exercise of their powers and duties and to give 
an account to Parliament of what is done by them in their capacity as 
Ministers or by their departments. This includes the duty to give Parliament, 
including its Select Committees, and the public as full information as 
possible about the policies, decisions, and actions of the Government, and 
not to deceive or mislead Parliament and the public.' 

Both the Nolan and the Scott inquiries found deficiencies with the 
provisions touching on ministerial responsibility. Consequently, both 
urged amendments, of two principal types. The first pertains to the 
introductory section, the second to the wording of paragraph 27. In its first 
report, the Nolan Inquiry's thrust was to bring in the prime minister as the 
arbiter of ministerial conduct and to toughen the language of paragraph 27. 
In a response to Nolan, the government announced certain changes, 
including amendments to the introduction. The various formulations are 
presented for comparison in table 13.1. 

In the course of the Nolan and Scott deliberations, a number of 
important perspectives pertaining to ministerial accountability and 
responsibility were brought to light that deserve study. Peter Hennessy 
places the minister's role in a different context. He remarks that he was 
struck during the Scott inquiry by the "overloaded" quality of the policy 
agenda. "The picture it painted was of an overstretched system in which 
the left hand had little idea what the right was doing. "67 This is not 
intended as either an apology or a rationale for lapses in ministerial 
responsibility. However, for Hennessy, the overloaded character of 
the governing agenda is a factor integral to many major policy failures, 
and to the apparent absence of obvious causal agents in these failures. By 

64 
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Quoted in Peter Hennessy, The Hidden Wiring, Unearthing the British Constitution (London: 
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Table 13.1 Opening Paragraph and Paragraph 27 of Questions of Procedure for Ministers: 
1992 Phrasing and Alternative Formulations 

Opening Paragraph Paragraph 27 

Excerpts from Questions of Procedure for Ministers, 1992 

It will be for individual Ministers to judge how best to 

act in order to uphold the highest standards. Ministers 
will want to see that no conflict arises or appears to 
arise between their private interests and their public 
duties. They will wish to be as open as possible with 
Parliament and the public. These notes should be read 
against the background of these general obligations. 

Ministers are accountable to Parliament, in the sense 
that they have a duty to explain in Parliament the 
exercise of their powers and duties and to give an 
account to Parliament of what is done by them in their 
capacity as Ministers or by their departments. This 
includes the duty to give Parliament, including its 
Select Committees, and the public as full information 
as possible about the policies, decisions and actions of 
the Government, and not to deceive or mislead 
Parliament and the public. 

Proposals for amended Questions of Procedure for Ministers put forward by the Nolan Inquiry in 1995 

It will be for the individual Ministers to judge how 
best to act in order to uphold the highest standards. It 
will be for the Prime Minister to determine whether or 
not they have done so in any particular circumstance. 

(i) Ministers must ensure that no conflict arises, or 
appears to arise, between their public duties and 
their private interests; 

(ii) Ministers must not mislead Parliament. They 
must be as open as possible with Parliament and 
the public; 

(iii) Ministers are accountable to Parliament for the 
policies and operations of their departments and 
agencies; 

Revised Questions of Procedure for Ministers, November 1995 

Unchanged from 1992 Ministers must not knowingly mislead Parliament and 
the public and should correct any inadvertent errors at 
the earliest opportunity. They must be seen as open as 
possible with Parliament and the public, witholding 
information only when disclosures would not be in the 
public interest. 

Sources: Peter Hennessy, The Hidden Wiring: Unearthing the British Constitution (London: Indigo, 1996), 187-89,195. 

implication, overload may also be taken to limit both the ability of 
individual ministers to grasp such issues fully, and their ability to recall 
and account for their interventions after the fact. 
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RECOMMENDATION 

58 The province of Nova Scotia should immediately study the British . approach to ministerial responsibility, as illustrated by the publication 
Questions of Procedure for Ministers (1992), and move to adopt this type 
of program. Other jurisdictions should be canvassed for information on 
similar programs. The program adopted should include a codified and 
published statement of guidelines for ministers outlining ministerial 
responsibilities. 
(a) The guidelines for ministers program should be provided to all new 

ministers. It should include definitions of the nature and extent of the 
responsibility and accountability for the actions of the department 
over which a minister presides. 

(b) A minister should have clear guidelines to the frequency and detail of 
division briefings and the circumstances under which the immediate 
division head should participate in the briefing along with the deputy 
minister. 

(c) A minister should have access to independent advice about the nature 
and the extent of ministerial responsibility in specific situations. Such 
advice could be provided, ad hoc, by a person with recognized 
expertise in the field. 



To inquire into .. . 

(f) whether there was 
compliance with 
applicable statutes, 
regulations, orders, 
rules, or directions 

(g) all other matters 
related to the 
establishment and 
operation of the Mine 
which the 
Commissioner 
considers relevant to 
the occurrence 

The Legislation 

As part of my preparatory work before the public hearings of.this 
Inquiry began, I undertook a general review of legislation pertaining 

to mining and safety in Nova Scotia and in other jurisdictions. The results 
of that review as it pertains to specific issues have been covered in earlier 
chapters in this Report. There are a number of more general observations 
relating to legislation that I wish to make here. Finally, I have a few 
comments and recommendations to make on the question of smoking and 
underground miners. There was some mention during the hearings and 
during miners' interviews about illicit smoking underground at Westray. 
Although there is no causal connection between the events of 9 May 1992 
and the use of tobacco uiiderground, it remains a serious problem within 
the industry. For this reason, I think the subject must be addressed. 

General Legislative Review 
What should the aim of mining legislation and regulations be? Clearly, the 
aim should be the protection of the miner in the mining environment in a 
manner consistent with safe production. Coal mining is inherently 
hazardous, and safety regulations must protect the miner in a way that is 
consistent with the economic viability of the undertaking. Both the reports 
of inquiries chaired by Kevin Burkett and James Ham on the Ontario 
mining industry, reports I have found helpful throughout this Inquiry, 
expressed this goal in terms of safe mine production.' 

The Burkett Report places great stress on non -legislative components 
and suggests that "attitude" is the most significant single factor in attaining 
safe mine production: 

It should be noted that the successful performers, without exception, support 
their unequivocal commitment to safe production on the basis of social, 
moral and financial grounds. The legal requirements are viewed as bare 
minimum. 

This general concept was repeatedly stressed during interviews with 
mining officials in both Canada and the United States. It is clear that 
"attitude" cannot be legislated but must be cultivated within an 
organization, whether it be a mining company, a union, or a government 
agency charged with enforcement of safety legislation. In the context of 

Joint Federal- Provincial Inquiry Commission into Safety in Mines and Mining Plants in 
Ontario, Towards Safe Production, 2 vols. (Toronto, 1981) (Chair Kevin M. Burkett) [Burkett 
Report], 26; Ontario, Royal Commission on the Health and Safety of Workers in Mines, 
Report (Toronto: Ministry of the Attorney General, 1976) (Commissioner James M. Ham) 
[Ham Report]. 
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the mining company, Burkett found that safety attitudes must emanate 
from the very top echelon of corporate management: 

We have found that a strong management commitment to safe production, 
that is, an organizational requirement that defined safety standards be met, 
is the dominant common characteristic exhibited by the companies which 
demonstrate superior performances. We have discovered further, that it is 

the chief executive officer who sets the tone and ensures that safety is given 
the priority which it deserves. He establishes the policy, defines the 
responsibilities and allocates the resources necessary to bring about a safe 
working environment.' 

The report also recognized that the matter of safe production cannot be 
viewed in isolation. The chief executive officer of the company, as well as 
other management, has financial and production goals to meet. The two, 
often -competing goals must be reconciled so that the commitment to safe 
production is not undermined. This enigma was stated as follows: 

If middle management or line supervision is required to meet production 
targets which have not been developed in concert with safety goals, they 
may be required to make trade -offs which they are not equipped to make. 
Inevitably, the company's ostensible commitment to safety will be 
undermined in the eyes of its workers and decisions will be made which 
may subject individual workers to unacceptable risks. 

The report then quotes a passage from a submission made by Texasgulf, 
describing how that company attempted to reconcile these competing 
interests: 

At Texasgulf we believe that much of our success in accident prevention is 

attributable to the margin of safety available in our operations. We define 
this margin of safety as the amount of extra capacity available to make up 
or prevent a production loss caused by a major unforeseen outage. Broadly 
interpreted, the loss might be a large unit of equipment out of service, 
questionable local rock conditions, high absenteeism, a shortage of 
adequately trained labour and so on. It is a reserve that the manager, 
superintendent, shift boss and even the worker can call on to meet his 
assigned tasks without taking risks to catch up.3 

The concept of the "margin of safety" is essential to a realistic 
attainment of the goals of safe mine production. A mine operator working 
on a very fine margin with little or no cushion would seem to invite lapses 
in safety procedures in order to maintain or preserve economic or financial 
viability. This concept of margin of safety has been expanded upon in 
other studies.' I recommend the Burkett Report for its insight into the 
relationship between safe production in mining and the economic and 

2 Burkett Report, 24. There is no indication that Clifford Frame, chief executive officer of 
Westray, moved to set the tone to ensure that safety was a priority. In fact, failing any 
evidence to the contrary, it appears that the practice that was, at least implicitly, fostered by 
Frame, was motivated by production imperatives. 

3 Burkett Report, 27. As an aside, Burkett spoke in glowing terms about the safety record and 
superior performance of Texasgulf. 

4 Paper presented to the Burkett Inquiry by Professor Basil Kalymon, University of Toronto 
School of Business; also, "Canadian Resources Management: Concepts and Cases," by the 
same author. 
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financial realities of the mining industry. The report also offers insights 
into the interrelationship of management, union, and government in the 
quest for safe mining. The Ham Report, with its 117 recommendations, 
formed the basis for modern mining legislation in Ontario. Ham 
articulated the concept of internal responsibility, discussed in Chapter 12, 
Department of Labour. 

Underground Coal Mining Permits 
It is obvious that legislative change will not, of itself, ensure that future 
coal mining in this province will be carried out with safety as the 
paramount consideration. Attitudes must be directed towards safe mine 
production, and mine operators, unions, and government must dedicate 
themselves to this concept. To further relieve the pressure on mine 
operators and miners, there must be a safety factor built into production 
schedules, ensuring that safety considerations are not put on the back 
burner in the event of unpredictable events, as alluded to in the Texasgulf 
submission quoted above. 

RECOMMENDATION 

59 Any applicant for an underground coal mining permit should make a clear 
and unequivocal commitment to the concept of mine safety in the context 
expressed in the phrase - safe mine production. This clear commitment 
must be manifest in mine development proposals and plans. Therefore, 
before a mining permit is granted, the applicant should have to show that 
it has sufficient financial and other resources to ensure a reasonable 
margin of safety. The existence of this margin of safety will minimize the 
possibility that safety measures may be overlooked or avoided to maintain 
production schedules. 

For over 100 years, the hazards associated with mining have been 
recognised.' From this realisation, one of the key demands placed on those 
associated with the running of the mining industry - that of a responsibility 
for the safety of the operation and those involved in it - has been 
established. That responsibility forms the core of the strict legislative 
framework that most mature mining industries work under.5 

There appears to be little question that mining legislation in Nova 
Scotia is out of date. One example should suffice: the principal method of 
roof control used in mines at present is roof bolting, and the Coal Mines 

Underground Coal Mining Regulations 
What should the goal of safety legislation and other safety initiatives in the 
coal mining industry be? J.C.H. Longden set out the place of legislation 
in relationship to mine safety as follows: 

5 J.C.H. Londen, "The Management of Health and Safety at the Workplace," paper presented 
at Minesafe International Conference (Perth, Australia, 1993). Emphasis added. 
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Regulation Act does not mention it. Dr Miklos Salamon in his report to 
this Inquiry said: 

Section 75(1) [of the act] does no more but require that the roof and sides 
of all roadways and working places should be made secure. No guidance is 

given as to how this is to be done.' 

With respect to other provisions in the Act, Salamon went on to say: 

Similarly, no specific guidance is given to the Chief Inspector and his staff 
for the inspection of a mine. An inspector has sweeping powers to effect 
safety in a mine, he may even order the closing of a mine, see Section 64(1), 
but his decisions in this regard depend upon his judgement and discretion. 

It is submitted that to operate mines safely under such a vague 
legislation requires exceptionally competent, responsible and co- operative 
teams on both sides of the fence. Such simplistic legislation places the 
burden of the responsibility on the operating management and on the 
inspectorate to formulate the principles and methodology of safe operations 
on an ad hoc basis. 

... Because of the lack of any specificity in the Act and its regulations, 
problems in the mine may remain undetected and no warning of possible 
hazard emerges, until it is too late. [Emphasis added.] 

One mine operator who showed considerable familiarity with the Nova 
Scotian mining scene told me that it would be very difficult to operate in 
the province since it was almost impossible to know the rules of the game 
- indicating that the mining regulations lacked specificity and too much 
was left to the discretion of the inspectorate.' This confirms the view 
expressed by Salamon. It is within this context that I have reviewed the 
Nova Scotia coal mining legislation and regulations and make the 
following recommendations. 

At present, the underground coal mine operator must be familiar with 
at least three statutes. Application to open a mine is governed by the 
Mineral Resources Act.8 Safety rules for operations above ground, and 
some below ground, are partially covered by the Occupational Health and 
Safety Act.' Finally, the operation of the coal mine is governed by the Coal 
Mines Regulation Act.1 ° Since these are all acts of the provincial 
legislature, any changes in the legislation must be by amendment passed 
through the legislative process. Legislators should not be expected to have 
a broad enough knowledge of the coal mining industry that they can deal 
adequately with the various technical aspects of the legislation. Also, the 
nature of the legislative process makes it most difficult to respond in a 
timely manner to changes in mining technology. 

6 M.D.G. Salamon, "A Geotechnical View of Westray Mine," report to the Westray Mine 
Public Inquiry, 1995 (Exhibit 58.2), p. 25. 

The failure of this sort of approach may never have been more obvious than in the case of the 
relationship between Westray management and the Department of Labour inspectorate. 

s SNS 1990, c.18. 

9 1996, c.7. 

10 RSNS 1989, c. 73. 
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Other jurisdictions reviewed in the preparation of this Report have 
resolved these problems in somewhat varied but apparently workable 
ways. In the United States, most if not all of the states have, in the 
interests of uniformity, transferred much of their legislative authority 
respecting mine safety to the federal authorities. As a result, the U.S. Mine 
Safety and Health Administration (MSHA) and its several subagencies 
have established uniform rules for the operation of coal mines in that 
country." Title 30 of the Code of Federal Regulations (CFR), parts 1 to 
199, sets out, in very detailed terms, the regulations under which mining 
is conducted in the United States.12 Part 75 of 30 CFR comprises 
Mandatory Safety Standards - Underground Coal Mines. Part 75 contains 
more than 450 specific regulations, covering every aspect of underground 
coal mining. 

The province of Ontario has adopted a similar approach by 
establishing regulations under the Occupational Health and Safety Act. 
The Regulations for Mines and Mining Plants (1990) is a comprehensive 
list of rules for the safe operation of mines and the mining infrastructure 
above ground. There are some 282 regulations divided into 11 parts 
covering everything from mine design and development to the working 
environment of the mine. In Ontario, the Mining Legislative Review 
Committee meets regularly to review the regulations in the context of 
developing technology or to respond to specific requests. This committee, 
comprising labour and mine owners, appears to be quite effective in 
keeping the regulations current with technology, as well as developing 
safety considerations.13 British Columbia has done essentially the same 
thing under the Mines Act by promulgating the Health, Safety and 
Reclamation Code for Mines in British Columbia. 

After a disaster, there is a temptation to overreact. With respect to the 
formulation and implementation of mining regulations, Salmon has made 
two general observations that need to be remembered. First, the 
requirements of the regulations should not be unreasonably onerous. If this 
golden rule is overlooked, mine management will go through the motions 
of observance but without the attention to the substance of the regulations. 
Second, excessive volumes of regulations and restrictions are often 
counterproductive. It is critical to their success that mining regulations are 
reviewed in substance originally and revised thoughtfully when 
circumstances change. 

Some states retain jurisdiction, in varying degree, over certain aspects of underground coal 
mining, such as mine rescue. West Virginia, for example, has a highly organized mine rescue 
system, which is administered by the state. 1 am told that where there is duplication of 
regulations the stricter rule is enforced. 

12 United States, Title 30: Mineral Resources, Code of Federal Regulations (Washington, DC: 
Office of the Federal Register, National Archives and Records Administration, July 1996) 
[30 CFR}. 

13 Ian Plummer by letter of 28 May 1997 provided a brief description of the operation of this 
committee,which was established by section 21 of the Ontario Occupational Health and 
Safety Act. Plummer observed that the Nova Scotia Occupational Health and Safety Advisory 
Council, or a subcommittee thereof, could fulfil this function in Nova Scotia. 
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RECOMMENDATION 

60 All rules and regulations relating to the operation of coal mines should be 
contained in Regulations made pursuant to the Occupational Health and 
Safety Act. The Coal Mines Regulation Act and the portions of the Mineral 
Resources Act dealing with operations should be repealed. 

Legislative Review Committee 

RECOMMENDATION 

61 A legislative review committee should be established to review periodically 
the underground coal mine regulations to ensure that the regulations 
reflect current technology and that the use of such technology is consistent 
with mine safety. The committee should have the power to engage mining 
consultants with specific expertise consonant with the technical matters 
being considered. This committee could be modelled after the Mining 
Legislative Review Committee of the province of Ontario and should 
contain representation from the provincial departments involved in the 
planning and regulation of underground coal mines. 

The recommendation for the legislative review committee implicitly 
recognizes that Nova Scotia does not have a large coal mining industry in 
which such expertise would necessarily be available. Such committees are 
not uncommon in coal mining regulations or statutes. I have already 
alluded to the Mining Legislative Review Committee in Ontario. In South 
Africa, the Mines and Works Act provides for the establishment of a Mine 
Safety Committee to "advise the Government Mining Engineer on the 
supervision to be exercised over mines ... on anything or practice which 
affects or is likely to affect the safety of [sic] health of persons employed 
at mines. "14 

Some flexibility is needed so that new techniques or technology can 
readily be introduced into a mine without compromising safety. 
Exemptions or variances to the regulations should be subject to approval 
by the legislative review committee within a fixed time after their 
implementation, thus providing another level of review. 

RECOMMENDATION 

62 The regulator should be given authority to grant exemptions to or 
variances in the regulations if satisfied that such exemptions or variances 
will in no way detract from the safety of the miners and other 
underground workers. The burden is on the mine operator to demonstrate 
to the satisfaction of the regulator that safety considerations have not been 
prejudiced. 

10 Mines and Works Act, Act No. 27 of 1956, section 2. 
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RECOMMENDATION 

63 A mine developer or mine operator should submit all mine plans, including 
plans for the development, construction, or alteration of an underground 
coal mine, to the regulator for approval. No such plans should be acted 
upon or otherwise implemented until they have been approved in writing 
by the regulator. The regulator may require further detailed plans of the 
mine or the surrounding geological configurations. The regulator may 
require that the developer or operator have the plans, or portions of them, 
reviewed at the expense of the developer by mining consultants having 
expertise in any or all of the following disciplines: rock mechanics, mine 
ventilation, roof control, underground equipment, and electrical 
applications. 
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The inspectorate must be informed by mine operators or developers, 
at the earliest time, of mine planning or alterations in plans. It must be 
satisfied that mine plans are consistent with the geological structures and 
configurations in the area to be mined. It must also be satisfied that the 
plans conform with the regulations and with safe mining practice. 

There seem to be two approaches to the manner in which mine plans 
are handled. In some cases, the plans and alterations to plans are merely 
filed with the relevant statutory body, whether it be the inspectorate or a 

technical committee. In other cases, the plans are subject to the approval 
of the inspectorate before the operator can proceed with development as 

based on those plans. It is my view that prior approval of plans by the 
inspectorate is the proper approach from the perspective of safety. 

New Regulatory Regime 
At the present time, there are no underground coal mines operating under 
provincial jurisdiction in Nova Scotia. The last such mine was Westray. 
There seems to be ample coal on the world market, and surface mining, 
such as that being carried out at Westville, Nova Scotia, produces a 

product more competitively priced than that of a deep mine. In 1994, 
Industry Canada commissioned John T. Boyd Company to prepare a 
feasibility study of the Westray mine Foord seam.15 The conclusions in the 
Boyd report seem to support the proposition that reopening a deep mine 
similar to Westray would not be economically feasible at this time.1ó In 
addition to the economics, there are the observations shared by Dr Miklos 
Salamon and the Boyd report that mining in the Foord seam may not be 

15 John T. Boyd Company, "Mine Feasibility Study - Westray Mine Foord Seam, Pictou 
County, Nova Scotia, Canada," Pittsburgh, June 1994 (Exhibit 26). 

16 Boyd suggests that to extract coal from a reborn Westray would require a price of almost 
Cdn$100 per tonne. For more than a decade, the market price of coal has cycled between 
about US$31 and $45 per tonne. That translates to less than Cdn$70 fob the Trenton power 
plant, far below an economical price. 
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technically feasible owing to adverse ground conditions and the depth of 
the seam." 

One cannot say with certainty that underground coal mining will not 
regain a prominent place in the economy of mainland Nova Scotia. There 
are too many variables at work to make such a prediction. Changes in 
world markets, world economic conditions, and advancing technology 
could all play a significant role. There are other coal seams in the Pictou 
coalfields and in other areas of Nova Scotia, such as Colchester County, 
which could become economically viable in time. 

The possibility of combining underground coal mining with 
degasification could change the economic equation and render such a mine 
more financially attractive. Certainly this is the case at the Jim Walter 
Resources mines in Alabama, where gas extraction made mine ventilation 
more economical and also provided an additional source of revenue to the 
mine operator. It will be necessary in Nova Scotia to await the result of the 
present studies in gas extraction in the Pictou coalfields to determine 
whether this is a valid consideration here. 

In the meantime, a regulatory regime should be formulated so that any 
prospective operator of an underground coal mine will have a clearer idea 
of the regulatory environment. At the present time, Nova Scotia coal is 
regulated by two separate regimes, federally by the coal mining 
regulations made pursuant to the Canada Labour Code, and provincially 
by the Coal Mines Regulation Act. Labour Canada's inspectorate in 
Sydney administers the Canada Labour Code regulations at the Devco 
mines. In my view, it is unrealistic to have two such regimes in place in a 
province the size of Nova Scotia. 

RECOMMENDATIONS 

64 The province should take immediate action to reach agreement with the 
federal Department of Labour for the inspectorate of that department to 
assume the underground coal mine regulation and inspection functions 
currently under the aegis of the provincial Department of Labour. 

65 The province should collaborate with the federal Department of Labour 
to draft updated underground coal mining regulations applicable to all 
coal mines in Nova Scotia. These common regulations would then be 
administered throughout the province by the inspectorate at present 
functioning under the provisions of the Canada Labour Code regulations. 
Such regulations should be drafted with the advice and assistance of 
competent coal mining professionals with demonstrated expertise in the 
various fields of ventilation, ground control, electrical applications, 
training, and mine rescue. 

17 Boyd excluded coal resources in grades steeper than 18° or with a high ash content. Boyd's 
mine plan excluded coal beneath the town of Stellarton and the Trans -Canada Highway. The 
plan called for a 2 m coal roof. All these exclusions resulted in mineable reserves of 
5 to 7 million tonnes, considerably reduced from Westray's 15 million tonnes. 
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Implementation of these regulations will require close cooperation 
between the two levels of government. There are constitutional issues to 
be resolved as well as financial implications for the province in 
contracting out its regulatory functions to the federal government. 

The advantages to this approach ought not to be overlooked. First, 
mine operators, miners, and regulators will have an updated regulatory 
regime common to all operations within the province so that mobility and 
consistency would be enhanced. There is no practical reason why coal 
mining regulations cannot be standardized throughout the province.18 
Second, the people of Nova Scotia must have lost confidence in the 
provincial inspectorate in light of its inadequate performance at Westray 
and the conduct of its members at this Inquiry. Those members of the 
provincial inspectorate connected with the Westray mine ought not to be 
entrusted to carry out safety inspection duties in view of their past 
performance and attitude. The federal inspectorate is in place in Sydney. 
Its staff, which constitutes a core of experienced and qualified 
professionals, could readily be built upon as required. 

It is essential that the administration of underground mining 
regulations be competent and aggressive. Another recurring theme 
throughout the industry, as gleaned from many interviews, is that 
regulations are only as good as the enforcement and administration of 
them. It has been stressed on several occasions that mine inspectors must 
be certified mining engineers.19 Virtually all mine managers and most 
underground mine managers are professionally trained mining engineers. 
The inspectorate must be able to face them on an equal professional basis 
to avoid being overpowered. To maintain their professional expertise, 
mine inspectors should attend at regular intervals institutions that 
specialize in mine safety, such as the National Mine Health and Safety 
Academy in Beckley, West Virginia. 

RECOMMENDATION 

66 If it is decided to pattern the Nova Scotia coal mine regulation regime 
after that of the United Kingdom, all mine inspectors should have at least 
a degree in mining engineering, with some specialist training in both rock 
mechanics and ventilation relating to underground coal mining. If the U.S. 
Mine Safety and Health Administration approach is adopted, all mine 
inspectors should receive adequate initial training. In either case, all mine 
inspectors should be required to take periodic training, of at least one 
week per year, at an institute specializing in mine inspection and safety. 

Mining expert Dr Malcolm McPherson suggested in conversation that Canada should have 
a common regulatory regime with a common inspectorate. This would be much the same as 
the regime in the United States, administered by the Mine Safety and Health Administration. 
It is a worthwhile proposal, but beyond the scope of this Report. 

19 This follows the approach to mine inspection adopted in the United Kingdom and in most 
Canadian jurisdictions. The U.S. approach is to engage technicians who enforce very 
comprehensive regulations and who have engineering back -up when needed. 
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Smoking 
One of the most disturbing aspects of mine safety, and one that the 
individual miner can control, is the practice of tobacco smoking. The 
various statutes I reviewed all contain prohibitions, not only against 
smoking in underground mines, but also against possession of smoking 
materials underground. The Coal Mines Regulation Act of Nova Scotia is 
very explicit: 

88(4) Subject to subsection (1) [referring to authorized use of combustion 
equipment such as welding gear] no person shall have in his 
possession in any mine any match or apparatus of any kind for 
striking a light, any pipe for smoking tobacco, any tobacco for 
smoking, cigars, cigarettes or tobacco in any other form for smoking 
purposes. 

Subsection 5 then sets out requirements for miners to be searched on a 
periodic basis for smoking materials. 

The U.S. provision as set out in section 75.1702 of 30 CFR is equally 
explicit. The West Virginia Mining Laws Manual, Vol.11, Underground 
Coal Mine, section 22A -2 -57, prohibits the use or possession of smoking 
materials in all mines and requires that the operator "shall at frequent 
intervals search, or cause to be searched, any person, including his 
clothing and material belonging" in order to prevent the carrying of 
smoking materials into the mine. Similarly, the Province of Alberta in the 
Coal Mines Safety Regulations, section 339(1), AR 333/75, mandates a 
complete prohibition against smoking and requirements for searching and 
inspections for the detection of smoking materials. The Health, Safety and 
Reclamation Code for Mines in British Columbia (1992), Part 3, section 
3.5.2, has similar regulations. 

In spite of this, and in the face of good common sense and judgment, 
smoking remains a problem in underground mines. Several of the mine 
specialists at the National Mine Health and Safety Academy in Beckley, 
West Virginia, personally expressed to me their concern respecting this 
problem. 

I alluded at the beginning of this report to the investigation of the 
7 December 1992 explosion at the Southmountain Coal Company in 
Virginia. That explosion, which occurred at about 6:30 AM, killed eight 
miners and seriously burned another. The burn victim had been out of the 
direct line of the explosive blast, working in one of the cross -cuts closer 
to the main portal than his colleagues. Although the subsequent 
investigation found certain defects in some equipment, after exhaustive 
examination and laboratory testing the investigators concluded: "Based on 
these facts, the ignition of the explosion did not occur at any of the 
machines or devices." 

With respect to the matter of smoking, the investigators continued: 

On December 12, 1992, the victims were brought to the surface. Three of 
the victims had carried smoking materials in the mine. One pack containing 
nine unsmoked cigarettes was found on the victim in the No. 2 crosscut 
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between the Nos. 1 and 2 entries. The butts of ten smoked cigarettes were 
also found in the victim's pockets. Some of the butts were in the container 
used to transport the victim to the medical examiner's office. One pack of 

S cigarettes and one butane cigarette lighter were found on the victim outby 
the pillar line in the No. 2 entry between Nos. 1 and 2 crosscuts. One pack 
of cigarettes and one butane cigarette lighter were found on the victim in the 
No. 2 crosscut between Nos. 3 and 4 entries.20 

During a later examination of the immediate area of the explosion in the 
mine, two packages of cigarettes, two butane lighters in a lunch box, two 
cigarette butts, and another butane lighter were found. The lighter was 
found to be functional. 

According to numerous mining officials, the clandestine transport of 
smoking materials into underground coal mines remains a nagging and 
frightening reality. This problem does not concern the well -known health 
hazards associated with smoking, such as lung disease, heart and artery 
problems, and the like. What it does concern is the wilful and wanton 
disregard for the safety of companion workers. In the Southmountain 
disaster this translated into the death of eight miners and the disfigurement 
of another. 

During my visit to the Phalen mine of Devco in New Waterford, Nova 
Scotia, I noticed a large number of the miners using chewing tobacco. 
Although I do not advocate this practice, which is a matter of personal 
preference for the individual, I mention it as a way in which some 
conscientious miners have dealt with the problem of nicotine addiction. 

It is obvious that the legislative prohibitions are not working as well 
as one would expect. There obviously are those who are willing to take 
chances with their own lives, as well as the lives of their fellow workers, 
for a smoke. 

RECOMMENDATION 

67 Labour and management should work together to educate and regulate the 
underground miner with a view to eradicating the practice of smoking in 
the coal mining environment. The following requirements should apply: 

(a) Tobacco smoking and the possession of smoking materials and lighters 
by any person underground should be grounds for immediate dismissal 
from employment, the reason for dismissal to be recorded in the 
employee's record. 

(b) Proof of tobacco smoking underground or possession of smoking 
materials underground should provide sufficient grounds for dismissing 
any grievance taken by an employee for unjust dismissal, and any 
arbitrator should be prohibited from substituting any other penalty in 
lieu of dismissal. 

20 U.S. Department of Labor, "Underground Coal Mine Explosion -7 December 1992, No. 3 

Mine (ID No. 44- 06594) Southmountain Coal Co., Inc., Norton, Wise County, Va." Report 
of Investigation, pp. 26, 29. 
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(c) Labour and management, with the cooperation of the Department of 
Labour, should investigate the feasibility of acquiring tobacco 
detection devices that would monitor miners entering the mine. 

This recommendation may appear somewhat Draconian. In view of the 
clear danger and the apparent reluctance of some to respect the present 
prohibitions, and indeed respect the lives of their fellow workers, I believe 
such measures to be justified. 
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To inquire into .. . 

(g) all other matters 
related to the 
establishment and 
operation of the Mine 
which the 
Commissioner 
considers relevant to 
the occurrence 

would be remiss if I did not comment on the selfless bravery shown by 
the rescue teams in the days following the explosion. The conditions in 

the mine were terrifying. Dislocations caused by the force of the explosion 
resulted in severe instability within the roof and walls of the mine. Rock 
falls, of varying degrees of intensity, were almost continuous. Indications 
of the devastation were rampant, as were signs of impending danger. Yet 
these men, miners trained in mine rescue, went unquestioningly into that 
perilous environment with the hope of finding some of their comrades 
alive. The rescuers came from mainland Nova Scotia, Cape Breton, and 
New Brunswick. We can only be thankful for this valiant display of 
selfless concern for one's fellow worker. 

A mine safety official with the Mine Safety and Health Administration 
(MSHA) of the U.S. Department of Labor aptly described to me the re- 
entry into a coal mine following an explosion as being akin to walking 
down the barrel of a loaded cannon. We owe each of those brave men our 
respect and admiration. The Government of Canada recognized their 
contribution by awarding the Medal of Bravery to 202 of the rescuers. A 
list of those recipients appears in Appendix M at the end of this Report. In 
addition to the teams of mine rescuers, organizations such as the mining 
industry associations and some provincial governments were quick to 
respond generously with much -needed rescue supplies. Representatives 
from MSHA also established an early presence on the scene. Firefighters, 
medical personnel, the RCMP, and a caring community must also be 
acknowledged for their tireless efforts. 

Response and Organization 
Westray miner Dave Matthews and his wife had just returned from a trip 
to Boston on Friday evening, 8 May 1992. Matthews was living in a house 
at the foot of the driveway leading to the mine. His wife decided to stay 
with him in the "company house" before driving to their home in Cape 
Breton the following day. Matthews was scheduled to go to work in the 
mine on Saturday night. When they heard the sound of the explosion at 
5:20 on Saturday morning, the Matthewses did not know what it was. 
Dave Matthews looked out of the bedroom window and could still hear a 
rumbling noise. ( "[T]he remnants of the noise [were] still coming," he 
testified.) As he went downstairs, he noticed that most of the windows in 
the house had been blown out. He opened the door and looked towards the 
mine, where he saw dust and stones "still coming out of the entry." He 
immediately went back upstairs to get dressed and told his wife that he 
was going up to the mine site to see what was happening. His wife 
expressed some reservations, but Matthews told her, "that don't look good 



550 The Aftermath 

over there." As he left the house, he commented, prophetically, "I don't 
think anybody is going to walk out of that pit. "' 

As Matthews started towards the portal, he was picked up by Westray 
general manager Gerald Phillips and his daughter, Samantha, who were 
driving to the mine. Phillips expressed concern and said that he had been 
"blown out of bed" by the explosion. The first person they met at the 
security gate to the mine property was the security guard, who appeared 
to be in a state of confusion and had no idea what had happened. The 
guard said that he had called foreman Arnie Smith. At this point, Phillips 
instructed his daughter and Matthews to "get on the phone" and try to get 
some rescue people assembled.' Matthews said that the only thing they 
had to work with was an employee list, which was incomplete in that "half 
of them had no phone numbers." They phoned the local operator, who 
provided some assistance as well as several numbers classified as new 
listings.' Matthews said that the next person to arrive on the scene was 
Smith, followed by either underground manager Roger Parry or assistant 
underground superintendent Glyn Jones. It appears that Matthews and 
Samantha Phillips stayed on the phones from about 5:30 until about 
8:00 AM.4 

The mine rescue operation was technically and legally in the control 
of the mine manager, Phillips. The early stages of the operation seem to 
have been fraught with confusion. The first evidence of this confusion was 
the absence of a current list of miners trained in mine rescue. The only list 
available was the incomplete employee list, referred to above.5 

In Toronto, Graham Clow, a mining engineer and a Curragh vice - 
president, received a phone call from the new president of operations, 
Colin Benner, in the early hours of 9 May 1992. Clow, Benner, and 
Westray president Marvin Pelley were able to catch a scheduled 7:00 AM 

flight from Toronto to Halifax.' They arrived at the mine site about 
3 hours later at approximately 11:00 AM. 

Hearing transcript, vol. 31, pp: 6614 -16. 
2 Hearing transcript, vol. 31, pp. 6616 -17. Arnie Smith, an underground shift foreman, was in 

charge of mine -rescue training at Westray. 

3 In Chapter 5, Working Underground at Westray, I describe Westray's ineffective tagging 
system, and note that on the morning of 9 May management was not sure which workers were 
in fact underground. 

4 Hearing transcript, vol. 31, pp. 6617 -18. 
It is general practice, and of utmost importance for any emergency organization, to have a 
call -out list of essential persons to be contacted in the event of a disaster. There was no such 
list evident at Westray. 

6 Comment Marvin Pelley was president of development and projects for Curragh Resources. 
Clow and Benner were the only two senior executives of Curragh Resources who gave 
evidence at the Inquiry. They both testified, albeit with some misgivings, out of a sense of 
duty as professional engineers and out of a concern that the Inquiry receive as much evidence 
as possible. I was impressed by their concern and their frankness during testimony, and I was 
moved to say, at the conclusion of Clow's evidence, "I find that your appearance here and 
that of Mr Benner has added a human and humane dimension to the pretty cold image that 
I have built up in my own mind with respect to the operators, the corporate operators of the 
Westray facility, and I thank you for that" (Hearing transcript, vol. 75, pp. 16348 -49). 
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Wayne LeBlanc, chief ventilation engineer for Devco, who also had 
responsibility for Devco mine rescue operations, was called at his home 
in Sydney by Department of Labour inspector Albert McLean at about 
5:45 AM. LeBlanc immediately arranged to have two Devco mine rescue 
teams prepare to leave for Westray. At the request of Reg McIntyre, 
Devco's vice -president of operations, LeBlanc left immediately for Pictou 
and arrived at the mine site at 11:00 AM. By 2:00 PM, they were joined by 
Bob Cooper and Roy MacLean, respectively Devco's vice -president of 
human resources and its director of mining engineering. 

Sometime during the early stages of the rescue operation, Benner 
assumed the role of company spokesman. It was his image that the public 
saw on television screens and in newspapers throughout North America 
during the trying days of the operation. Benner became the link from the 
company, through the media, to the concerned public, and he carried out 
this task with compassion and dignity.' 

From the evidence, it appears that the mine rescue operation was 
organized and administered throughout by Phillips, Westray engineering 
superintendent Dave Waugh, Clow, McIntyre, and LeBlanc.8 Clow 
observed that Phillips was initially attempting to "run" the entire rescue 
operation, which at the time appeared disorganized. Clow brought his 
observations to Benner's attention, and a central control capability -a 
standard practice in mine rescue - was established. From this base, the 
appropriate experts would be involved in decision making. All 
communication would now be carried out through the control centre, and 
records of all events would be maintained there. The majority of the 
decisions would be made by Phillips after consultation with the others. 

The actual rescue organization was initially formulated by. Clow, 
McIntyre, and LeBlanc. The following narrative draws on interviews with 
these three men, on written summaries setting out their recollections and 
observations, and on the oral testimony of Graham Clow.' 

Clow noted that the telephone company, Maritime Tel &Tel, had 
responded with exemplary haste to establish a communications capability 
among the essential areas of the emergency response set -up. Clow, 
McIntyre, and LeBlanc immediately set about establishing the central 
control (communications) room, which was operating by mid -afternoon 
Saturday. Before that, control had been handled on a more or less ad hoc 
basis through the mine manager. 

7 For a more complete analysis of the interrelationship among the various players, such as the 
company, the media, the police, and the Westray families, I refer to the 1994 master's thesis 
prepared by freelance journalist Trudie Richards, "The Cost of Coal: The Westray Mine 
Explosion. An examination of the relationship between the mine owner, the media and the 
community" (Ottawa: Carleton University, 1994). 

e Comment Wayne LeBlanc had given mine rescue seminars to mining people throughout 
the province. The last such seminar, conducted about two and one -half weeks before the 
Westray explosion, was attended by Gerald Phillips, Roger Parry, and Arnie Smith. On his 
arrival at the scene on 9 May 1992, LeBlanc said he didn't see much evidence of mine rescue 
organization. 

9 The three men had access to post- rescue interviews and transcripts of relevant Inquiry hearing 
transcripts. 
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The board room in the main office building was commandeered for use 
as the control room. It was generally staffed by four to six persons, the 
mine manager in overall charge, with Waugh or Clow to replace him as 
required.10 Don Jones and John Campbell from the Department of Natural 
Resources acted on instructions from the coordinators in managing the 
flow of teams and services. One person attended to the phones. One 
telephone line, dedicated to underground communication, was connected 
to a loudspeaker so that everyone in the control room could monitor the 
calls. McIntyre and LeBlanc were generally in the control room, as was 
Clow when he returned from underground. The practice after each foray 
into the mine by a mine rescue team was to have the team's captain and 
co- captain attend at the surface to report on the conditions and progress. 
This debriefing, usually carried out by some combination of McIntyre, 
LeBlanc, Phillips, Waugh, and Don Jones, formed the basis of a report, 
which was then used to brief the next team of rescuers with an updated 
summary of conditions in the mine. Another priority was to get the mine 
rescue station under control. With the assistance of Albert McLean, the 
station was organized and staffed by Mike Kelloway and Bernie Dawe of 
Devco, and Dave MacLean and Fred Doucette of the Nova Scotia 
Department of Labour. 

When LeBlanc arrived at the site, he noted the absence of adequate air - 
sampling and testing apparatus, both essential to the safety of personnel 
underground. LeBlanc arranged through Devco and the CANMET Coal 
Research Laboratory in Sydney to have the necessary equipment brought 
to Plymouth. Devco ventilation technologist Brian Stanford took charge 
of the gas- testing facility. Devco also supplied a water gauge and 
recording barometer, Draeger OXY -60 breathing devices, and copper 
safety tools, none of which were available at the Westray site." Delivery 
of these items by a Devco truck was facilitated on the first day by 
McIntyre and LeBlanc. 

Rescue Teams 
Concurrently, the Westray rescue teams were being assembled, with some 
having already entered the mine by the time Clow, McIntyre, and LeBlanc 
began their work. Indeed, the presence of these teams underground added 
urgency to the establishment of efficient control and communication. 

During the first day, the Westray teams were joined by teams from 
Devco and Canadian Rock Salt of Nova Scotia; and from Potocan, Heath 
Steel, and Brunswick Mining and Smelting of New Brunswick. That these 

10 Clow spent less time in the control room because his presence was demanded in the 
underground rescue operation. He told the Inquiry that he had had "a great deal of mine 
rescue experience" dating back to the early 1970s. He had captained a team and "at one stage 
coached a team that won the National Mine Rescue Championship" (Hearing transcript, 
vol. 75, p. 16329). 

Comment In Chapter 6, The Explosion, I commented on the lack of a water gauge and 
barometer at Westray and the attitude of the underground manager as to the necessity of such 
testing devices. Copper tools are used in potentially explosive atmospheres. If a copper tool 
happens to cause a spark, the spark is not of sufficient intensity to ignite any gas. 

u 
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teams were assembled and deployed with such speed and efficiency bears 
testament to the skill, training, and dedication of these men. The rescuers, 
or draegermen, as they may variously be called throughout this Report, are 
made up of miners, supervisors, engineers, equipment operators, and other 
underground employees who volunteer for intensive skill training in 
underground rescue.1z The typical draegerman must be in very good 
physical condition and be highly trained in mine rescue, first aid, and 
general emergency response techniques. Draegermen must be dedicated 
teamworkers, since their conduct underground could, at any given 
moment, affect the safety and well -being of their team members. They 
must be resolute without being foolhardy. The evidence and the 
observations lead to the conclusion that the draegermen at work during the 
Westray rescue efforts measured up to this profile. 

In addition to carrying out actual mine rescue and victim recovery, 
draegermen will be called upon at times to construct barricades, temporary 
air seals, and water -pumping facilities; to clear debris; to repair 
communications and service lines; and to make required adjustments to 
ventilation services - to mention just a few of their tasks. To perform such 
work under normal circumstances is onerous. To perform them under 
severe stress, in extremely dangerous conditions, in darkness, and with 
about 23 kg of equipment on one's back and belt, is oppressive in the 
extreme. 

Underground 
It was essential at the outset to establish some control over access to the 
underground workings in order to monitor specifically where in the mine 
each team was at any particular time. Clow said that satisfactory control 
at the portal was established by mid- afternoon Saturday, and that records 
were kept of the comings and goings of the several rescue teams. At any 
given time, there were as many as 16 teams - active under oxygen, as 
backup at the fresh -air base, getting ready or debriefing, or resting - of 
five or six members each." 

Glyn Jones led the first team to go underground on 9 May. The 
rescuers started into the mine at about 6:20 AM - one hour after the 
explosion - with instructions (presumably from Phillips) to travel to No. 5 

Cross -cut and report on the damage. They returned to the surface at about 
8:30 AM and reported extensive damage to each of the stoppings in the 
cross -cuts, as well as considerable debris in No. 1 Main. The main fan was 
still operating, but, since the stoppings were blown out, the air was 

2 Comment The term "draegerman" derives from the brand name of a certain type of 
underground breathing apparatus that the rescuers must carry when travelling through non - 
respirable air. Typically, the draegerman carries on his back a 14 kg closed- circuit breathing 
apparatus. Graham Clow was high in his praise for the rescue crews: "The performance of the 
teams speaks well to the mine rescue training programs in Nova Scotia and New Brunswick. 
The teams were prepared both physically and mentally for the stress of the situation" 
(Comments made to the Commissioner by letter dated 31 December 1996). 

For further commentary on rescue efforts, see Appendix J, Interview Abstracts: Post - 
Explosion Conditions. 
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recirculating at the main door at No. 2 portal. Methane was recorded at 
3 per cent, carbon monoxide at 700 -800 parts per million. The first 
priority was to establish a fresh -air base in the mains so that the rescue 
teams could get further underground before having to don their breathing 
apparatus, thus allowing greater time in the further reaches of the mine.14 

Since the main fan was operating, the rescuers first worked at re- 
establishing the ventilation system by installing temporary stoppings in the 
several cross- cuts.15 As a stopping was installed in each successive cross- 
cut, the air would be drawn further down the slope until short- circuited by 
the next blown cross -cut. During the night of 9 May, the teams succeeded 
in sealing the cross -cuts down to No. 4, and the fresh -air base was moved 
to that point. The fresh -air base was later established at No. 10 Cross -cut, 
where it remained for the balance of the rescue effort. This allowed the 
rescue teams to travel "bare faced" to No. 10 Cross -cut before using their 
breathing apparatus. It also provided a place for the backup and standby 
teams to await the return of those venturing further into the mine. Graham 
Clow described the overall operation of the mine rescue: 

At any one time, we had one rescue team in action, one on standby at the 
underground fresh -air base, one on standby at the portal, one coming off 
shift and one coming on. Each team moved up one stage at approximately 
one- to two -hour intervals, depending upon the work being done. 

The requirement to feed, transport, house, and coordinate the movement 
of each team was huge and provided a logistical challenge. Coordination of 
this was done from the control room to ensure that each team was properly 
fed and rested before coming on shift.16 

By mid -afternoon Saturday, 9 May, an extensive array of emergency 
personnel -a medical team, volunteer firefighters, members of the RCMP, 
and support staff- had set up at the portal in addition to the portal control. 
The outside agencies acted independently as self -supporting units and 
were on site around the clock until the rescue operation was suspended. 
Clow said that some of the doctors even volunteered to go underground if 
their services were required. Clow praised the support groups highly and 
said, "In the end, their services were not required, but their presence and 
attitude was a tremendous morale booster for the teams headed 
underground to know that these people and their skills were at hand if 
required." The communities in the area of Plymouth and the mine were 
highly supportive, offering food and shelter to the rescuers and other 
emergency groups on the scene. 

Efforts continued through the night to clear the debris from No. 1 Main 
so that walking would be less hazardous. Leaning and falling arches and 
other debris made travel hazardous, since the rescuers had to be careful not 
to get any breathing apparatus snagged on whatever they had to climb over 

4 The rescue teams could work under oxygen for a maximum of two to four hours (depending 
on the type of canister being used with the breathing apparatus). 

5 Photographs 26 and 27 in Reference show such stoppings as they were built at No. 8 and 
No. 9 Cross -cuts. 

6 Letter from Clow to the Commissioner, 31 December 1996. 



or under. The clean-up efforts enabled vehicular access to the mine, 
permitting teams to reach the fresh -air base more quickly, without their 
having to walk more than one kilometre each way. By Sunday morning, 
the Glyn Jones team was able to drive down No. 1 Main to slightly beyond 
No. 7 Cross -cut. From there, the team could travel on foot to No. 10 

Cross -cut and enter the SW1 -B Road into the Southwest section or 
proceed past No. 11 Cross -cut to the North mains and Southeast section. 

The Jones team first moved into SW1 -B Road and noted that there had 
been no roof falls, although considerable debris was strewn about. The 
team members examined equipment as they proceeded further along the 
roadway and noted little sign of burning. The team turned right onto 
SW2 -1 Road, where they knew that a continuous miner crew and a bolting 
crew had been working. Entering SW2 -1 Road, the draegermen discovered 
the first six victims. The bodies were fairly close together and showed 
little evidence of burning, except for singed hair." The rescuers also found 
the caps from three self -rescuers, the emergency breathing devices that all 
miners carried on their belts. Further along the roadway, they noticed a 
self -rescuer on the mine floor with the mouthpiece out. None of the six 
victims had placed the self -rescuer to his face. At the SW2 -1 working face, 
the team noted that the shuttle car was partially full and surmised that the 
continuous miner must have been cutting coal at the time of the explosion. 
The roof appeared to be in good condition, and the ventilation ducting was 
intact for approximately 75 feet (20 m) from the face, but outbye of that 
it had been completely burned out.18 Returning to SW2 -B Road, the rescue 
team turned right and discovered the bodies of another five miners along 
the road and in the heading. All victims showed signs of burning on their 
bodies and on their clothing. In each case, the self -rescuer was still 
attached to the miner's belt, indicating that he did not have time to put it 
on.19 One of the victims was lying on the screen behind the bolter, and his 
helmet had melted onto the screen. It is not known whether it had melted 
during the initial fire or as a result of the subsequent coal dust explosion. 
The team then proceeded to the surface, where it reported to Phillips, 
Benner, and Waugh. Other teams then set about bringing the eleven 
miners' bodies to the surface before any further forays were attempted. 
This grim task was completed during the morning of Monday, 11 May. 

A temporary morgue was set up in the New Glasgow arena, where 
Dr R.A. Perry, the provincial medical examiner, and his team performed 
initial examinations. Laboratory samples went to Halifax for analysis. The 
results of the medical examiner's investigation are in Exhibit 44.0074 -82. 

17 This is supportive of the conclusion that the miners in this section were exposed to a rolling 
methane fire that robbed the oxygen in the air, replacing it with carbon monoxide and 
resulting in almost instant death. 

18 Pre -hearing interview transcript, Glyn Jones and Ray Roberts (June 1992). 

I, It is doubtful that the self -rescuer would have been of any value in the circumstances of this 
accident. The self -rescuer removes carbon monoxide and smoke particles but does not 
generate oxygen. The evidence is quite persuasive that the rolling methane fire that preceded 
the methane-coal -dust explosion had consumed all the oxygen in the air, leaving none for 
breathing. 
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When all the bodies had been removed from the Southwest section, it 
was sealed off. The search then resumed, with the rescue teams directed 
into the North mains beyond No. 10 Cross -cut. Here they encountered 
more adverse conditions. There was ponded water in No. i Main between 
No. 10 and No. 11 Cross -cuts. A team proceeded down No. 2 Main and 
was stopped at the intersections with 1 and 2 North Mains by roof falls 
that made these roadways impassable. The draegermen then retreated and 
tried to gain access through a roof fall in No. 1 Main at No. 11 Cross -cut, 
where a small hole in the fall may have permitted passage. At this point, 
the time allotted passed for the team, and it returned to the fresh -air base 
at No. 10 Cross -cut. 

On Tuesday, 12 May, the rescue efforts were again directed into the 
North mains. Two teams, led by Glyn Jones and George Muise, were in 
the area at this time. With the assistance of a ladder, the teams got through 
the small hole in the roof fall at No. 11 Cross -cut and travelled to 1 North 
Main.20 They encountered a small fire on the road, which they 
extinguished with stonedust and water. It was planned that the Jones team 
would travel 1 North Main while the Muise team would go into 3 North 
Main. As matters transpired, however, both teams were blocked by 
impassable roof falls, at North 4 Cross -cut and at 2 East, respectively. The 
two teams then returned to the surface. The extremely adverse and 
unstable conditions began to take their toll on the rescuers. Several teams 
decided to return to their home bases, and arrangements were made for 
replacement teams. 

The apprehensions of the rescuers must have been almost palpable in 
these horrendous circumstances. Graham Clow was attending the forward 
fresh -air base in 1 North Main outbye North 4 Cross -cut. The sound of the 
ground moving was fearful. Clow would explain that he "was more 
concerned about physically getting back out again [through the small hole 
at the roof fall] rather than the air flow. "21 Some rescuers became 
physically ill from the stress and were required to return to the surface, 
causing some brief delays in the rescue attempts. These stressful 
conditions were of concern to McIntyre and LeBlanc, who discussed with 
the rescue team captains the necessity for a strong commitment from the 
advance rescue teams and the backup teams. It is fair to say that the 
conditions in the North mains and the Southeast section, almost intolerable 
at the outset, were deteriorating. 

On Wednesday, 13 May, in spite of the active roof falls, rescue teams 
headed by Leonard Lavigne from Brunswick Mining and Brian Halliday 
from Devco continued their efforts. Four more bodies had been located in 

20 Clow told me in conversation that this hole had been punched through the very heavy roof 
fall by Gerald Phillips, assisted by one of the rescue teams. Clow recalls that this was done 
on the third rescue day and permitted the rescue teams to get further into the North Mains 
than was previously possible. The hole also allowed for the flow of ventilation air into that 
section, making it easier for the teams to operate. 

21 Hearing transcript, vol. 75, p. 16336. At one point, Clow sat for an hour and a half in the 
North mains waiting for a Devco team that had ventured inbye. He sat in the pitch darkness 
listening to the sounds of the ground moving. 
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North D Road, and each team retrieved two of the bodies. One body was 
on top of a tractor and another was on the roof bolter. Halliday observed 
that these bodies were burned and that only their miner's belts remained 
intact. During all this time, the conditions continued to worsen. The roof 
was coming in almost constantly. 

That Wednesday night and early Thursday morning marked the last 
attempt at rescue. The Devco team led by Muise travelled into the 
Southeast section under dreadful conditions. The rescuers had to cut 
screens and move fallen materials as they went in, working in 
temperatures up to 38 °C. One member of the team came upon a rubber 
boot and, on further investigation, discovered another body. The deceased 
was assumed to be overman John Bates, since he had two report forms on 
him and he generally wore rubber boots. As a consequence of these 
discoveries and other observations, the team came to the firm conclusion 
that no one could have survived the mine fire and explosion that had 
ripped through the mine the previous Saturday. The team returned to the 
surface and reported to the control room. 

At this time, the decision was made to discontinue the rescue 
operation. The decision was based on two very valid considerations. First, 
the results of the search to date had left the rescue coordinators and the 
rescue teams with overwhelming evidence that there was no chance that 
any Westray miner had survived the explosion. And second, the rapidly 
deteriorating roof conditions were such that it would be foolhardy in the 
extreme to risk lives for the purpose of recovering more bodies. Yet 
according to Benner and Clow, Gerald Phillips was at first steadfast in his 
determination to continue with the search operations.22 It was only after 
the ad hoc group of professional advisers had thoroughly discussed the 
matter and the possible consequences of continued searching that Phillips 
reluctantly agreed with the decision to discontinue. The group concluded 
that it was now time to consider the safety, indeed the lives, of the living 
and to make a decision that would not compound the misery and 
heartbreak that this disaster had already occasioned. The rescue teams and 
others involved in the mine rescue had extended themselves over a five - 
day period beyond anyone's expectations. Now, the decision to 
discontinue, as difficult as it was, was the only responsible and sensible 
one. To this day, the remains of eleven deceased miners are entombed in 
the far reaches of the North mains and Southeast section of the Westray 
mine. 

The operation was not without its interpersonal conflicts. When 
McIntyre convened a meeting to discuss discontinuing the rescue efforts, 
he wanted Department of Natural Resources representative Don Jones to 
be present, but Phillips refused to have Jones attend, and the meeting 
proceeded without him. Also, as noted, Phillips resisted the termination of 

22 From conversations subsequent to their appearances as witnesses at the hearings. 
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the rescue effort, wanting to carry on with the Westray crews.23 When 
Benner was informed of the deteriorating conditions underground and the 
increasing dangers being faced by the rescuers, he advised other company 
executives that the mine rescue operation must be stopped to avoid placing 
others at risk while carrying out what was described as an impossible task. 

McIntyre was of the view that some senior official from the provincial 
Department of Labour ought to have been involved in the decision to 
terminate the rescue operation, but the only senior department official with 
mining credentials, director of mine safety Claude White, was not much 
involved that week. Indeed, McIntyre and LeBlanc ventured the opinion 
that the final decision should have been made by the department. Other 
Department of Labour representatives - Albert McLean, Dave MacLean, 
Fred Doucette, John Smith, and Ralph Henwood - were actively involved 
in the mine rescue station at the time. 

Observations of the Rescuers 
The following paragraphs incorporate comments by the rescue organizers 
- based on their observations during the Westray rescue efforts and on 
their discussions with rescue teams - and interview transcripts of various 
members of the rescue teams. 

One of the most important features of an effective rescue organization 
is communication, starting with a current call -out list containing up -to- 
date telephone numbers. Such a list covering all those persons forming the 
emergency organization would permit immediate contact with those 
persons who could then be mobilized at the earliest possible time. It is 
essential that everyone on the call -out list knows exactly where to report 
and what his or her immediate functions are. Such a list was not available 
at Westray, resulting in the waste of valuable time at the outset. 

In addition to the underground operations, including the fresh -air 
bases, standby teams, and rescue teams, there must be adequate support 
facilities on the surface. The essential components of the surface 
infrastructure will include a main reporting station at the portal; a control 
and communication room; a public relations person to deal with the media 
and other inquiries; support services for both employees and families; a 
mine rescue station; a portable testing laboratory; a supply station; a 
nursing station; and a temporary morgue. 

Communications must be established and maintained among the 
components of the operation. Lack of adequate communication could 
result in costly and time -consuming errors in decision making and in 
rescue strategy. 

Even in the context of the very dangerous business of mine rescue, 
there seems to be a consensus among the rescuers that Westray presented 

23 At one point, according to McIntyre, Devco president Ernie Boutilier received a telephone 
call blaming him for the search being stopped. Although the source of this unfounded 
criticism was unknown, McIntyre discussed the situation with Frame and Phillips, and 
Phillips called Boutilier to apologize for any statements that might have caused 
embarrassment. 



Chapter 15 Rescue Efforts 559 

some of the most hazardous conditions ever encountered. The actively 
"working" roof and ribs of the mine, with the attendant grinding and 
cracking, was extremely stressful and caused several rescuers and teams 
to withdraw from the operation. This continuing "working" was made 
even more unnerving as the rescue teams noted changes in the strata and 
road conditions taking place during the brief periods between their entry 
into the mine and their exit some two to three hours later. This situation 
was particularly stressful when the rescue team had to pass through small 
openings in roof falls, which could well have closed up by the time the 
team returned. 

No self -contained self -rescuers were available on site, and about 
30 Oxy 60 units had to be brought in from Devco. At the start of the 
rescue operations, there was no mine plan available for the rescue teams. 
As noted, Westray had neither a recording barometer nor a water gauge - 
both essential for assessing the atmospheric conditions in the mine - on 
site; these instruments were also provided by Devco. The organizers could 
not locate any sort of emergency procedures manual, and they rightly 
assumed that none existed. 

According to McIntyre and LeBlanc, one of the major problems was 
transportation underground. Farm tractors, modified to carry about ten 
persons each, provided the only means of transportation from the surface.24 

The debris remaining from the explosion caused further danger both to 
those draegermen proceeding on foot and to the tractors and the men being 
transported. 

Graham Clow placed great emphasis on the organization of an 
advisory team made up of senior and other experienced ventilation and 
mine rescue experts. This group provided valuable services by reviewing 
the rescue operation and strategy in response to the reports filed by the 
various rescue teams. It provided advice throughout the rescue operation 
and played a significant role leading to the final decision to terminate the 
search. The group was able to stand back from the operation, 
dispassionately analyse the increasing risks, and balance the risks against 
the decreasing probability of success. 

Finding 
Although the Westray mine -rescue teams and the teams from other parts 
of Nova Scotia and from New Brunswick were well trained and proficient 
in the performance of their rescue duties, the company was ill prepared 
for any disaster, let alone one of the magnitude of 9 May 1992. The 
company lacked a cohesive disaster plan, including a call -out list and an 
emergency procedures manual. 

24 These were the same tractors used during the mining operation to get the miners to and from 
their workplaces in the mine. These vehicles were commented on widely in the evidence and 
are the subject of discussion in Chapter 5, Working Underground at Westray. 
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Finding 
The mine-safety personnel from the Department of Labour seemed to have 
a rather ill- defined role in the rescue operation, and director of mine safety 
Claude White seemed to play only a peripheral role in the operation. 

Finding 
There appeared to be a shortage of self- contained breathing devices on 
site, which resulted in some delay while self- contained self- rescuers were 
brought in from elsewhere. There was a lack of the safety tools and testing 
devices essential to reduce the hazards of post -explosion rescue attempts. 

Finding 
Community groups, volunteer medical emergency persons, volunteer 
firefighters, the telephone company, the RCMP, and other support groups 
responded with admirable haste and dedication. A more precisely defined 
role and more efficient on -site organization could have assisted these 
support groups in carrying out their respective tasks more productively. 

Conclusions 
Owing to the devastating nature of this explosion, the mine rescue efforts 
proved ultimately futile. No one in the Westray mine in the early morning 
hours of 9 May 1992 survived for more than one minute following ignition 
of the methane. The ensuing rescue operation demonstrated the bravery 
and dedication of the mine rescuers and the other volunteers who rallied 
so quickly in support of their lost friends, fellow miners, and neighbours. 
Much can be learned from this rescue operation to assist others in the 
future. It is so unfortunate that we must await a tragedy such as Westray 
to initiate improvements designed to avoid similar situations. We must 
strive to perfect a system of review, both in the context of underground 
mining and in the industrial community generally, wherein the 
advancement of safety is not disaster driven but, rather, results from 
continued review, earnest safety- oriented consultation, and aggressive 
enforcement of the regulatory regime. Anything less may only result in 
sustaining the disaster -driven safety mentality.25 

RECOMMEN DATIONS 

68 Every mine operator, indeed, every industrial plant or facility, should have 
a well- defined and comprehensive emergency procedures manual 
containing a complete and up-to -date list of all persons involved in any 
emergency operation. This list should contain an organization chart listing 
the individuals and their respective tasks, and a current telephone listing 
for each person. The manual should be prepared by the company in 

zs See Chapter 12, Department of Labour, for more discussion of occupational health and safety 
in Nova Scotia. 
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consultation with both the joint occupational health and safety committee 
and the safety coordinators with the appropriate government departments. 
The manual should set out, in detail, the quantity and location of all 
emergency supplies and equipment and the details of the deployment of 
these materials. A current copy of any such approved emergency 
procedures manual should be filed with the director of occupational 
health and safety, and copies should be provided to each person assigned 
any duty under the manual. 

69 The Department of Labour, in consultation with the operator, should 
establish such rules and regulations that would ensure the department a 
full and active role in every mine -related emergency procedure or rescue 
operation in the province. The rules and regulations should set out the 
duties and responsibilities of each department inspector or safety examiner 
in any mine -related emergency or rescue operation. 

70 Rescue and emergency equipment should be standardized so that those 
persons trained in rescue procedures will be completely familiar with the 
equipment available. Similarly, the various testing devices should be 
standardized so that the rescuers are able to use these devices without 
losing valuable time and without the danger of mistaken or inaccurate 
readings. 

71 Every community at or near which underground mining operations are 
carried out should have a plan to provide emergency medical, fire, and 
other support services. The plan should include providing emergency 
training to the appropriate people in those communities. Some familiarity 
with the underground environment could be helpful in the event of a 
disaster. 

72 Mine -rescue competitions, long a fixture in the underground mining 
industry, provide a valuable training incentive for miners. These 
competitions should be continued. 



 

1 6 
T1 Then the Inquiry was first constituted, we estimated that it would 

The Inquiry 

V V require 18 to 24 months to complete the mandate. Aside from the 
delays caused by the numerous legal challenges and concomitant criminal 
proceedings, I soon concluded that this was an unrealistic time frame. 
Merely to acquire some appreciation of the functioning of the coal mining 
industry in general and an underground coal mine in particular required a 
commitment to prodigious reading and research by Inquiry staff, as the 
extensive bibliography of coal- related materials attests. The first part of 
this chapter addresses specific initiatives relating to the coal mining 
industry and the regulatory environment. Since the reasons for the lengthy 
delay in concluding this Inquiry may be lost with the passage of time, the 
second part of the chapter sets out in detail the factors that caused or 
contributed to that delay. 

Mine Visits 
After my appointment as commissioner, I needed to get some sense of the 
underground coal mining environment - to see how and where the coal 
miner works. After consultation with Inquiry counsel and mining experts, 
it appeared that the best means of doing so was to visit a number of coal 
mines, preferably those that operated in a similar manner to Westray, as 
well as to visit regulatory agencies and mining associations in Canada and 
the United States. During the course of the Inquiry, I toured three 
underground coal mines: the Skyline mine in Helper, Utah; Phalen, 
operated by the Cape Breton Development Corporation (Devco) in 
Sydney, Nova Scotia; and the Jim Walter Resources No. 4 Mine in 
Brookwood, Alabama. Inquiry counsel John Merrick and Jocelyn 
Campbell also had a familiarization tour of the Phalen mine. I shall relate 
my experiences, research, and discussions in some detail, as I have formed 
impressions and insights that have, in varying degrees, influenced my 
findings and recommendations in this Report. The Inquiry Rules of 
Practice and Procedure provide for this sort of flexibility.' 

The visits to the mines and to the regulatory agencies and mining 
organizations in both Canada and the United States proved to be most 
helpful in my understanding of the evidence at the hearings. In particular, 
they were valuable in providing a benchmark, or standard, by which to 
assess the performance at Westray as well as that of the Nova Scotia 
regulatory agencies. 

Section 2(5) of the Rules of Practice and Procedure for the Westray Mine Public Inquiry 
allows that "the Commissioner may receive evidence other than through public hearings as 
he, in his discretion, deems appropriate." 
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Skyline Mine 
Gerry Stephenson, one of the consultants retained in the early days of the 
Inquiry, had a good understanding of the history of Westray through the 
involvement of his company, Norwest Resource Consultants Ltd of 
Calgary, in the planning of the Pictou mine. He suggested that I visit a 
longwall mining operation in the northwest United States, and he put me 
in touch with Glen Zumwalt, general manager of the Skyline mine in the 
mountainous region of Utah, near Price. I arranged to visit the mine in 
early October 1992. Assistant manager Craig Hilton, a mining engineer, 
was my guide and instructor for the day. 

I was given an orientation session on the layout and workings of the 
mine: the mine plan and the escape routes available in case of an 
emergency; the routing of the ventilation, from the surface forcing fan to 
the intake routes and the return routes; and the various emergency 
signalling devices, so I could find my way out of the mine even if I was 
unaccompanied. 

From the mine plan, I could see that the Skyline mine is a mature mine 
with many miles of worked -out panels and headings. It is a typical U.S. 
double -entry longwall operation, with two parallel entries, or roadways, 
on each side of a proposed longwall panel.2 The entries are driven - along 
with the required cross -cuts for ventilation, transportation, and escape 
purposes - with continuous miners, and the roof is secured using roof 
bolters; the development resembles a room - and -pillar operation on each 
side of the longwall. The development equipment is similar to that used 
at Westray. As Stephenson suggested, this sort of longwall operation 
provides insights into both the longwall and the room -and -pillar methods 
of mining. 

My next indoctrination was a 45- minute instruction in the use of the 
self -rescuer and the Oxy 60 self -breather. I practised putting the self - 
rescuer on and then making the switch to the Oxy 60 while I held my 
breath; the mortal consequences of not holding my breath at this time were 
described in graphic terms.' 

Then we started into the mine. Our destination was a working longwall 
face and a development area some 5 miles (8 km) into the side of the 

2 Canadian longwall mining is patterned after the British system and is single entry. The U.S. 
system of double or triple. entry is designed to provide unobstructed escape ways and 
ventilation free of the conveyor roadway. The U.S. regulators did not like the idea of 
ventilation air passing over the conveyor belts. The ventilation requirements in the double - 
or triple -entry systems are similar to those in a room- and -pillar mining operation such as 
Westray. Figure 10.1 in Chapter 10, Ground Control, depicts a single -entry and a triple -entry 
longwall operation. 

3 Comment This demonstration evokes comparison with the instruction (or lack of) at 
Westray, where some of the miners were issued a self -rescuer without any explanation of its 
use (see Chapter 4, Training at Westray). A review of the testimony suggests that 1 was given 
more instruction on safety measures at the Skyline mine than was the average new miner at 
Westray. When Inquiry counsel John Merrick entered the Westray mine after the explosion, 
he, too, was given only cursory safety instruction. 



Chapter 16 The Inquiry 565 

mountain and 2,000 feet (610 m) below the surface.' The utility vehicle 
was specially modified with a fireproof ignition system, fire extinguishers, 
non -sparking starting capability, and other such devices to render it 
permissible for underground use in conformity with the requirements of 
30 CFR, the applicable U.S. federal regulations.' In mountain mining, the 
roadways can often be driven into the side of the mountain to the coal 
seam, so that there is no need of shafts or slopes. We simply drove into the 
side of the mountain on the level and travelled to the working faces along 
the various roadways carved by continuous miners. After driving about 
15 minutes, we reached one of the working faces. Although the mine was 
completely dark, the headlights of the truck highlighted the roof and ribs, 
which were light grey - resembling the walls of a stucco house. This 
coloration was the result of stonedusting, and there was ample evidence of 
dust spreaders and bags of stonedust stored at various locations along the 
roadways. Although no stonedusting was done in that portion of the mine 
during my visit, I was informed that a large vehicle we had seen outside 
the portal (surface entrance to the mine) was the stonedusting machine. It 
was apparent that the dust had been sprayed onto the ribs and roof. When 
we alighted from the truck, the cool breeze from the ventilation system 
was palpable and the air was clear. 

Our first stop was at the continuous miner, which was cutting new 
roadways in preparation for a longwall operation scheduled to start the 
following year. The continuous miner was much the same as that 
illustrated in photo 1 in Reference. The area - floor, ribs, and roof - was 
quite wet, the result of the spray from the continuous miner. When the 
continuous miner was cutting, a heavy fog rose from the drum, and it 
dampened the face and the conveyor where it met the shuttle car. The 
continuous miner can be operated from a seat on the machine or by remote 
control, with the operator standing to the rear or side of the machine. In 
this case, the operator was using the remote. The continuous miner is low, 
compact, and complex and can cut from 5,000 to 7,500 tonnes of coal a 
day. It can cut a drive about 8 feet (2.5 m) wide, and the cutting heads can 
rise to 8 feet. I was impressed with the apparent efficiency of the 
continuous miner, although Hilton said it was quite inefficient compared 
with the longwall operation. 

Next we observed the bolting machine in operation. It appeared to be 
similar to the roof bolter shown in photo 5. It was a double bolter with a 
temporary roof support (TRS), a device that holds the roof in place while 
the bolting is being done. The rotary drill penetrates the roof or the rib to 
the desired depth. The bolts are similar to the rebar used in reinforced 

4 Most of the numbers in this chapter were related to me in Imperial measurement. For the 
benefit of readers more familiar with the metric system, we provide the approximate SI values 
where applicable. 

5 U.S. Office of the Federal Register, National Archives and Records Administration, Code of 
Federal Regulations, Title 30, Mineral Resources (Washington, DC, July 1996) [30 CFR]. 
Coal mines in the United States are regulated by Part 75 of 30 CFR, Mandatory Safety 
Standards - Underground Coal Mines. 
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concrete construction, but are threaded on one end. In this case, the bolt is 
inserted with a vinyl anchor that expands against the sides of the drill hole 
to keep the bolt in place. Once anchored, a 4 -by -4 -inch (10 cm square) 
steel plate is put over the end, and a nut is fixed on the threaded end of the 
bolt to lock the plate in firmly. Before the plate is fastened, a wire mesh 
is inserted under it to minimize the danger of falling roof particles. 
Although I learned later that 4 feet (1.2 m) is the normal distance between 
bolts, in this case the mine was using 5 -foot (1.5 m) centres. Under 
favourable conditions, a good bolting crew can set up to 200 bolts in an 
8 -hour shift. 

From the bolter, we travelled to the longwall operation -a trip that 
was quite extraordinary, at least in my experience. The shearer consists of 
two huge cutting wheels, which cut the coal to different depths. This 
particular shearer can cut to a height of 15 feet (4.6 m) and it travels along 
the working face for a distance of at least 1,000 feet (300 m). The cutters 
travel down the face and back, making two cuts in about 55 minutes. The 
loosened coal falls onto the conveyor belt and travels to the end of the face 
to another conveyor, which eventually carries it to the surface. The roof is 
held in place by huge hydraulically driven chocks that move towards the 
working face as the shearer cuts into the coal. As the chocks follow the 
shearer, the roof caves into the "gob, ".or area from which the coal has 
been extracted. This particular longwall installation cost approximately 
US$20 million and produces about 18,000 tons per shift. The foreman said 
the company was aiming for production of 20,000 tons. (I later learned 
from Hilton that this goal had been achieved.) The foreman carried two 
atmosphere monitors, which measure methane, carbon dioxide, and 
oxygen. The second of these monitors was used simply as a check and 
back -up for the first. 

On leaving the mine, I was introduced to one employee whose sole job 
was to keep abreast of the various regulatory regimes and to ensure that 
the company is in compliance. I also spent some time with Ben 
Bringhurst, the safety officer for the mine. I was impressed with his 
interest in and dedication to all safety issues. He seemed to have authority 
in his area and indicated that senior management had a positive attitude 
towards safety. I understood from our conversation that the Skyline mine, 
in operation since the early 1970s, had a good safety record. My overall 
impression was that safety was a matter of paramount importance. The 
mine I visited was clean, stonedusted, and well equipped with first -aid 
safety stations and stores of stonedust. I learned from Hilton that the 
Skyline mine, as well as the other mines operated by this company, is non- 
union. 

Phalen Mine - Devco 
This visit was arranged by Roy MacLean, who accompanied me 
into the mine along with operations manager Sheldon Gouthro and general 
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manager Bobby Ross. Before entering the mine, I was given brief 
instruction on the use of the self -rescuer as well as the mine plan and 
layout.' I was then outfitted with the usual mining gear, such as the self - 
rescuer, helmet, lamp, battery, and boots. 

We travelled into the mine on a trip -a rail car driven by a cable. 
When we arrived at the mining level, we walked for about half an hour 
along the roadways to the No. 6 Cut. The ribs and roof of the mine were 
a light grey colour, the result of continual stonedusting. A large cylinder 
travelled on tracks along the roadways and blew the stonedust onto the 
ribs, roof, and floor of the mine. Methanometers at various locations along 
the roadways were monitored on the surface in the control room. 

At Devco, bolts are used as the main roof support and are fixed with 
steel plates. The mesh at the Phalen mine is a heavy vinyl, held in place by 
the roof bolts. Wire cables are used for roof support when a higher 
penetration is necessary to obtain a good hold. These cables are 6 to 8 m 
long and are fed into the drilled hole; the securing end is formed in a sort 
of "birdcage" configuration, which is pumped with resin. As the resin 
hardens, the bulb formed will lock the cable into the solid roof. Along the 
roadways, roof support gauges called "tell -tale extensometers" measure 
the amount of sagging in the mine roof. The extensometer is simply a 
device hanging free in a hole and attached with a wire to the secure strata 
above the mine roof. If the roof begins to "work," the extensometer will 
display a different coloured band. This change serves as a warning of 
weakness in the roof, and efforts are then made to secure the roof with 
further bolting or steel arches. 

The Phalen mine is equipped with "passive" water barriers, which are 
a fire and explosion deterrent. (See figure 9.2 in Chapter 9, Dust, for an 
illustration of a typical water barrier installation.) The water barrier 
consists of a number of thin vinyl tubs (about the size of household 
laundry baskets), which are fixed to the roof of the mine on wooden 
frames. Their distance from the working face is calculated by the 
estimated length of time it would take for the shock wave of an explosion 
to develop. The baskets are fragile enough to fracture when the shock 
wave strikes them, and they will then dump a cascade of water into the air. 
This water will smother the flames following the shock wave and 
terminate the explosion. Although the water barriers would provide little 
protection for miners working at the face where an explosion is likely to 
originate, they do guard against the explosion propagating to other areas 
of the mine.' A similar result could be achieved by the use of stonedust 
barriers, which work on the same principle as the water barriers but expel 
incombustible dust as the quenching agent. 

6 The instruction was less intense than at either the Skyline mine or the Jim Walter Resources 
complex - perhaps because I was being accompanied by an experienced Devco mining 
engineer in the person of Roy MacLean. 

7 In the case of the Westray mine, water barriers (or stonedust barriers) might have quenched 
the fire and explosion before it reached the mains and propagated into the North and 
Southeast sections. 
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The working face of the Phalen mine is 5 to 6 km from the portal. It is 
approximately 3 km out under the Atlantic Ocean - 200 m below sea level. 
The longwall operation I observed at the face was similar to that at the 
Skyline mine, the difference being that Phalen is a single -entry mine, with 
the longwall panel, at 260 m, considerably shorter. The roadways at 
Phalen and other Devco mines are driven by Dosco Roadheaders.8 

At the face, the coal is extracted with two shearers, one cutting low 
into the face and the other high. It takes about one hour to complete a cut. 
As the shearers cut into the coal face, the coal is deposited on a conveyor, 
which takes it out to one end of the longwall and onto another conveyor 
for transport to the surface. The miners are protected by chock -shield 
supports - heavy steel canopies supported by piston -like devices called 
props - which extend the length of the face and advance with the shearers 
as they cut into the face. As this entire assembly advances into the face of 
the coal panel, the unsupported and fragmented mine roof will simply 
collapse into the gob. Longwall mining requires high capital expenditure, 
but the method results in high productivity. Geologically, it requires a 
fairly wide deposit of coal that is largely unfaulted and level. Because of 
the dip and the faulting in the Foord seam at Pictou, the longwall system 
was not recommended. 

One aspect of the Phalen visit stands out in my mind and has caused 
me some concern: the conduct of a couple of the union officials. Although 
I did not know their names, they were described to me as either safety 
committee members or union officials. In any event, their confrontational 
attitude towards management was, in my view, unacceptable. I had the 
impression that these people were using questionable safety concerns to 
harass the mine managers. At the time I thought it might have been an 
isolated, albeit unfortunate incident, but I now sense that it may be 
symptomatic of a deeper and more institutionalized malaise. This 
impression was subsequently reinforced by a report commissioned by 
Natural Resources Canada. The following comment was cited as an 
example of a problem isolated by mine management as an impediment to 
any improvement in operating performance: "Safety disputes, often 
without merit, cause frequent cessations of work and are used as a tool 
against management, who are then held virtually powerless. "9 

I mention this incident here because it was just one of several factors 
that influenced my findings and resulting recommendations respecting the 
composition and functioning of mine safety committees. 

a The Roadheader is a continuous miner that is able to cut variable -width roadways with an 
arch -shaped cross -section. 

9 John T. Boyd Company, "Technical and Operational Assessment of Cape Breton 
Development Corporation, report to Natural Resources Canada (1996), p. 5 -7. The report 
gives another example, similar to the conduct I witnessed: "Boyd observed a spurious claim 
of the presence of gas to halt work in a heading. Methane had been detected in an isolated 
area in a roof bolt hole, and it was promptly diluted back into the mine atmosphere. A 
certified mine examiner confirmed that the area was safe to work. However, the crew refused 
to return to their assigned tasks" (5- 13- 5 -14). 

/ 
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Jim Walter Resources, Inc., No. 4 Mine 
This visit was arguably the most productive of my three mine tours -a 
function more of my own knowledge and experience than any deficiency 
in the other mining organizations. I visited JWR in June 1996, after most 
of the Inquiry hearings had occurred, so I had a much clearer idea than in 
my other mine visits of coal mining and the particular problems with 
which I had to deal. 

My visit to the JWR complex at Brookwood, Alabama (about 30 miles 
from Birmingham), was arranged through Charles Dixon, senior vice - 
president, mining engineering. On arrival, I met with Willis Coates, 
manager of safety and training. Coates had received his mine manager's 
training with the British Coal Board and then immigrated to Canada, 
where he served in a management role at the underground coal mine in 
Grande Cache, Alberta, and worked with Roger Parry, Bob Parry, and 
John Bates. He had high regard for Bates, and was positive in his 
assessment of Bob Parry's competence. I was impressed with his wide - 
ranging mining knowledge as well as his obvious commitment to mine 
safety. Coates was not unfamiliar with the Westray Inquiry, since a 
Canadian acquaintance had provided him with several of the videotapes 
of the proceedings. For the early part of my visit to the mine, Coates, Dale 
Byram, and Ralph Ausbom discussed various institutional aspects of JWR. 
The complex had five active underground coal mines with more than 
2,400 underground personnel, plus supervisory and administrative staff. 
The mine workers are represented by the United Mine Workers of 
America. Following this brief discussion, I went with Ausbom for 
instruction in the self -contained self -rescuer (SCSR). I viewed a Mine 
Safety and Health Administration (MSHA) video and was given a step -by- 
step demonstration on the use of the SCSR. Finally, I was required to put 
the mask on in the approved manner. 

The self -rescuer in use at JWR is model CSE SR -100. It is the most 
advanced model I have been exposed to and has an independent supply of 
oxygen. It requires about 20 seconds of installation and activation time, 
after which it can keep a person breathing for approximately one hour. It 
can operate in an oxygen- deficient atmosphere. The self -rescuers at 
Skyline, Phalen, and Westray were the catalytic type, which require 
sufficient oxygen in the ambient mine air to sustain life. (At Westray, all 
the oxygen in the mine had been consumed by the rolling methane fire and 
subsequent explosion.10) It would appear that the CSE SR -100 is the next 
generation of self -rescuers, offering greater safety than the catalytic 
variety. 

After this orientation process, I accompanied Coates to JWR 
No. 4 Mine - located several miles from the training facility - where I was 
introduced to Reggie Lamons, longwall area manager, and Wyatt 

10 Reg Brookes was "doubtful" that the self -rescuers would have provided any protection at all 
to the miners in Southwest 2 (Hearing transcript, vol. 11, p. 2047). 
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Andrews, safety supervisor. I was shown the mine plans and the several 
emergency escape routes. I was outfitted in miner's garb, including a lamp 
and a tag. This mine has a three- tiered tracking system for people going 
underground - sign in/sign out, tagging, and lamp numbers. All three 
identify the person." 

We were ready to enter the mine. When asked, I indicated that my 
preference was to view the room - and -pillar operation, which is basically 
the way that the double- or triple -entry system is developed. Both the 
continuous miner and the roof bolter are used in this development phase, 
which makes it similar to the Westray process. Access to all JWR mines 
is by shaft, and transportation underground is by diesel -powered rail cars. 
The diesel fuel is taken into the mine in 500 -gallon (1,900 L) tanks 
constructed for underground use, and is then transferred to smaller 
containers that appear much heavier than above -ground storage containers. 
The tanks are placed in the roadways several hundred feet from the 
working face of the mine. I saw no evidence of 45- gallon drums. All 
material is transported into the mine on the shaft elevator and distributed 
first by rail and then by diesel -powered rubber -tired and flameproof 
Scooptrams, which take supplies to the working face as required. 

As we travelled into the mine, I was impressed by the uniform white 
or light -grey colour around me. There was ample evidence of stonedust on 
the ribs, roof, and floor of the mine, and bulk dust carriers and stacks of 
stonedust bags were located at almost every cross -cut. There was also a 
pipeline that carried stonedust along the roadways. The Scooptrams were 
equipped with permanent dust hoppers for blowing dust onto the working 
face. During our drive to the mine face, I noticed that the mine roof was 
quite smooth, with little sign of overbreaks. The ribs showed signs of 
shedding, presumably from stresses in the coal; for safety reasons, I was 
directed to walk in the centre of the roadway. I also noted fairly heavy 
bubbling on the wet portions of the roadway and ribs, and was informed 
that it was methane coming out of the coal. JWR operates in a known 
gassy coal area, the Black Warrior Basin. I was later told by Dixon that 
JWR's underground employees are indoctrinated in the dangers of 
methane at the mine, not only as a fire and an explosion source but also as 
an oxygen replacement. As in all coal mines, ventilation is the first 
defence against methane dangers. 

When we arrived at the working face, a Joy continuous miner was in 
operation cutting out the roadway. It appeared to be identical to the 
machines used at Westray and was controlled by remote operation. The 
operator stood, with his controls, towards the rear of the continuous miner. 
As the continuous miner sumped into the face, a shuttle car was loaded 
from the continuous miner conveyor. This operation took about 
45 seconds, and then the shuttle car travelled to the feeder -breaker, where 
the coal was loaded onto a conveyor for transport to the surface. The 
continuous miner operates with two shuttle cars, and little time is lost 

Westray did not have any tracking system. 
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between loads. Brattice curtains, rather than auxiliary fans and tubing, are 
used to direct the ventilating air onto the face. The brattice is placed about 
4 feet (1.2 m) from one rib, and by using a cantilevered roof hanger (much 
the same as a drapery track), it can be placed within 5 feet (1.5 m) of the 
face. The air is drawn across the face, picking up methane and dust, and 
then it passes down the 4 -foot passage to the next cross -cut. The whole 
arrangement impressed me as a skilful use of brattice in an exhaust 
ventilation system. I noticed that the air travelled at such velocity that the 
breeze was palpable. Coates said that a deflector brattice cloth or other 
similar device removed any accumulating methane from roof cavities. In 
this mine, they worked two seams, with about 24 inches (60 cm) of 
sandstone between. They mined both seams and the sandstone in order to 
ensure a good sandstone roof for bolting. 

From the continuous miner working face, we moved through the cross- 
cut to another roadway, which was being bolted. The equipment appeared 
much like that used at Westray - double bolters with protective canopy 
and automatic temporary roof support. The bolting was done with 4 -foot 
mechanical bolts for the roof and 7 -foot bolts for the ribs - driven at 4 -foot 
centres. The rib bolts are driven at an angle into the rib and upward to the 
roof. From the bolter, we went to the feeder -breaker, where coal from the 
shuttle car is dumped. The feeder -breaker transports the coal onto the 
conveyor and, while doing so, breaks the coal into smaller pieces. This is 
the only place where I noticed an accumulation of coal dust and pieces, all 
of which was very wet. I was surprised at the rapid speed with which the 
conveyor carries the coal. From the feeder -breaker, we moved through a 
cross -cut, across a roadway, and through a personnel door to where a 
methane- drilling operation was being carried out. 

JWR and the local natural gas utility formed Black Warrior Methane 
Corp. (BWMC) as a joint venture to recover the vast quantities of methane 
and introduce it into the surface natural gas distribution system in 
Alabama. BWMC uses three methods of methane extraction: vertical 
drilling for pre -mining degasification, horizontal drilling into the longwall 
panel during mining, and vertical drilling into the gob after mining. At this 
time, I observed the horizontal drilling operation. Holes are drilled into the 
coal panel to a distance of about 800 feet (250 m). A plastic pipe with slit 
holes is inserted into the hole to keep it open. The pipe is then hooked up 
to an underground gathering system and the gas is drawn to the surface. I 

placed my hand over the end of the pipe and I could feel the pressure of 
the methane being liberated from the coal. Coates told me that 
this methane averaged about 98 per cent purity. At the JWR mining 
complex at Brookwood, BWMC exhausts about 60 million cubic feet 
(1.7 million m3) of methane into the atmosphere each day and captures a 
further 40 million cubic feet (1.1 million m3) commercially for surface 
processing and sale. 

On the second day of my visit, Gerry Sanders, president of Black 
Warrior Methane Corp. provided me with a tour of the de- methanization 
project. It appears that BWMC is on the leading edge of extraction 
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technology, as our brief example will illustrate. In the pre- mining phase, 
the company drills into the seam (or seams) and then injects nitrogen foam 
into the borehole under great pressure. This process fractures the 
surrounding coal seams and permits greater release of methane. The 
fractures are pumped with a very fine sand, which keeps the fractures open 
and permits a continuous flow of gas. Without the fracturing process, the 
returns would not be commercially significant. The company will 
commence gas extraction five to seven years in advance of mining, so that 
a large measure of the resident methane will have been extracted once 
mining begins. Methane extraction from the gob usually lasts about two 
years, the first -year return being significant, followed by a gradual decline 
in production until the return becomes commercially unsustainable. The 
program is so effective that BWMC is marketing its technology on a 
consultative basis to other mining operations. Dixon told me that without 
the benefits of degasification, the coal mining operation might not be 
financially viable, since ventilation would be prohibitively expensive. 

During my visit to the JWR complex, I asked a series of pointed 
questions that I had taken with me after consultation with Inquiry counsel 
and research staff. As a result of these discussions, I can make the 
following observations about how mining is conducted at the JWR 
complex: 

Methane drainage from the gob after depillaring in a room - and -pillar 
operation can be effectively done. 
In the mining cycle, the rock, coal particles, coal dust, and other 
materials are pushed into the face after mining and roof bolting, and the 
continuous miner will load this material with the coal to be taken out. 
The area is then thoroughly stonedusted before the continuous miner 
moves back in for the next cut. 
Materials are brought to the working face of the mine in rubber -tired 
flameproof diesel Scooptrams after being off -loaded from the track 
vehicles. The Scooptrams are equipped with nitrogen starters. 
Stonedusting is an ongoing process at these mines. This impression is 
based on the layer of stonedust on the walls and ribs as well as the 
amount immediately available for distribution.' 

Mine Safety and Health Administration 
I made three visits to the Mine Safety and Health Administration (MSHA) 
facilities of the U.S. Department of Labor, including a two -day 
introduction to the National Mine Health and Safety Academy at Beckley, 
West Virginia. I also had innumerable phone conferences with many of the 
MSHA staff I met during those visits. Throughout the Inquiry, MSHA 
personnel were unfailingly helpful. In fact, they were so enthusiastic in the 

12 The overall impression from these and other observations at the JWR complex is that an 
effective safety administration is in place. Incidentally, no one I spoke to had any idea what 
was meant by the internal responsibility system. It was not a familiar term. 
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. offers of assistance that I came away in an extreme condition of 
information overload. 

During my first visit to the MSHA head offices at Arlington, Virginia, 
I met with the assistant secretary of labor for mine safety and health, 
Davitt McAteer, and his assistant Ed Hugler. McAteer assured me of the . cooperation of his administration, and seemed to be sincerely dedicated to 
the improvement of mine safety. I received a legislative overview of the 
coal mining regulations in the United States from Madison McCulloch, 
deputy administrator for coal mine safety and health. At the time of my 
visit, there were about 55,000 underground miners in the United States, 

S down from a high of half a million. Mechanization and decreased demand 
for coal were cited as the principal reasons for this decline. I had meetings 
with Glenn Tinney and Lee Smith, both mine safety and health specialists, 
Jim Oakes, a supervisory specialist, and Leighton Farley of special 
investigations. In the course of my meetings, I received a substantial 
amount of material detailing the work of MSHA and outlining many of its . programs and processes.13 

MSHA administers mine regulations for both underground and surface 
mining in the United States. Many states have relinquished their regulatory 
control over the mining industry and have voluntarily given it to MSHA. 
Several states maintain a skeletal regulatory presence, while others have . comprehensive regulatory regimes that work in tandem with the federal 
system. States such as Kentucky, Virginia, and West Virginia - all high - 
volume coal mining states - have full systems. There appears to be a 
conscious effort to cooperate at all levels so as to avoid duplicating 
services and regulations. McCulloch told me that the death toll from 
underground mining accidents decreased steadily as the regulations were 
tightened. The major industry complaint is that operators think the strict 
regulations lessen their competitive edge in the world coal market. 

Following the two -day visit to Arlington, I proceeded on to Beckley 
S for two days of familiarization with the operations of the academy. This . school, under the direction of superintendent Tom Kessler, is devoted 

largely to mine safety, as well as being a centre for inspector training. The 
academy also provides courses for underground coal miners. Several 
miners and mine union officials from Nova Scotia have attended the 
various mine -safety refresher courses conducted there. It is a self- 

* contained complex with its own dormitories and dining facilities, so 
participants do not have to go off campus during their stay. 

I spent the first morning with Jim Rutherford, the chief of engineering 
services from a nearby MSHA district office and an expert in mine safety 
regulations. At various times, he has been seconded to the governments of . Russia and China to study mine operations and to draft safety regulations. 
We had a wide -ranging discussion on the mine regulations, safety 
practices, and accident investigations that constitute a large part of his 
responsibilities. We discussed room -and -pillar mining operations and 

S 
" See the bibliography in Reference. 
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several aspects of mine ventilation. Rutherford was generally opposed to 
the use of booster fans, since he feels they encourage the installation of an 
inadequate main fan system. Booster fans may be acceptable in the United 
Kingdom and other European countries where the mines have a long 
history and have developed far beyond the initial plans. The same 
considerations do not exist in North America, where mines can be 
adequately planned at the beginning. 

After a meeting with Kessler, I spent the afternoon with two 
representatives from the West Virginia mines inspection office (William 
Willis and Tyrone Coleman) and a United Mine Workers of America 
(UMWA) safety representative (Rick Glover of District 17 UMWA). The 
entire time was taken up with discussions on the West Virginian safety 
regulations and the state rescue program. Willis is in charge of rescue 
coordination. Because of the large number of mines and miners in West 
Virginia, the state has a well -planned rescue program, involving teams 
from each of the mines, central mine accident equipment depots, central 
rescue control, and coordinated accident response. Accident response 
priorities are based on distance from the accident scene - the closer the 
rescue team to the accident, the higher the response priority. Coleman 
observed that most improvements to mine safety regulations are "disaster 
motivated," but the state is making a conscious effort to review safety 
concerns and regulations in anticipation of accidents. One of the safety 
committees of which Glover is a member has this responsibility. The 
committee meets once a month and reviews all accident reports from 
mines throughout the state. The composition of the committee is 
interesting: two representatives from the UMWA, one union member from 
a union not affiliated with coal mining, two representatives from the coal 
mine operators, and one person not associated with the industry. The 
chairman of the committee is independent of both the union and the mine 
operator. 

I began the following day with a classroom lecture by Dave Friley, an 
instructor in mine safety. He reviewed all the mine -rescue apparatus, 
including self -contained breathing devices such as the Oxy 60, and 
demonstrated the various types and makes of mine -rescue apparatus. He 
included the Draeger oxygen system in his review. Friley said that all this 
rescue gear was based on underwater technology. Next, he demonstrated 
the various types of air -testing apparatus, of which three main types are 
commonly used underground: the methanometer, the methanometer plus 
oxygen, and the methanometer plus oxygen and carbon monoxide. The 
most common device used underground is the methane /oxygen tester; 
rescue crews would be equipped with the methane /oxygen/carbon 
monoxide tester. Each device is tested for accuracy before it enters the 
mine by exposing it to known quantities of the relevant gases. 

I was then given a tour by Dennis Hartsog of the firefighting training 
centre at the academy. For training purposes, propane is used to simulate 
methane. Following this visit, I went with Cliff Lindsay, a mining 
engineer, for a tour of the Mine Simulation Laboratory. This above- 
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ground facility covers approximately one acre under one roof and contains 
a simulation of a room -and -pillar mine complete with mock -ups of various 
items of mining equipment, such as bolters, continuous miners, feeder- 
breakers, and Scooptrams. It is capable of producing a non -toxic smoke to 
simulate a mine fire for rescue training. I understood that this laboratory 
is very much in demand for training mine -rescue teams. s During my second visit to the MSHA head offices in Arlington, I met . with Cheryl McGill, a supervisory mine safety and health specialist. 
McGill worked as a coal miner in Kentucky and then went back to 
university, where she gained a BSc in mine management. She was 
employed in management for several years before joining MSHA as an 
inspector. She walked me through the entire routine of the MSHA 

!, inspector and provided me with a copy of the manual that serves as a guide 
to the inspector. 

First, the mine inspector will thoroughly review the mine plans for the 
mine to be inspected and will then go to the mine - unannounced - and 
proceed with the inspection. As a rule, an inspector will do four 
inspections per quarter and, depending on the size of the mine, could take 
more than a month for one inspection. As an example, she said that the 
inspection at a mine complex like Jim Walter Resources in Brookwood 
could take the entire quarter to complete. The inspector is empowered to 
issue citations as violations are noted. The citations carry a fine. In issuing 
the citation, the inspector has some discretion with respect to the time 
allowed to remedy the default. This "abatement" time usually does not 
extend beyond one shift. If a problem of a specialized nature, such as 
ventilation, electricity, or ground control, is encountered, the inspector 
may call in the services of a specialist in that field to assist in the 
inspection and offer advice to the inspector and the operator. In addition, 
the inspector may order the shutdown of all or a portion of the mine if the 
violation constitutes a real safety hazard. In the event that a citation is 
contested by the mine operator, a hearing is held before an administrative 
judge of the federal Mine Safety and Health Review Commission, a 
specialized administrative tribunal. 

Later I met with McGill, Bob Elam (deputy administrator for field 
operations, coal mine safety and health), and Madison McCulloch. We 
discussed the administration of MSHA and the general manner in which 
30 CFR is enforced by the agency. We talked about mine accident 

S investigations and the reporting of such investigations. Generally, a mine 
accident is investigated by a panel of MSHA specialists, who may enlist 
the assistance of other experts as the need arises.14 

Generally speaking, I was impressed by the MSHA organization and 
the manner in which it promotes safety in mining. I have heard criticisms . of the administration, but that is probably normal for an inspectorate that 
employs more than 1,000 mine inspectors to enforce a very detailed set of 

111 . 14 Several MSHA reports of mine accident investigations are listed in the bibliography in 
Reference. 



mining regulations. One criticism is that some operators allegedly have 
slush funds out of which they pay the inevitable minor fines that seem to 
accompany every inspection. Another comment is that, since the MSHA 
inspectors are not qualified professionals, they tend to use the "checklist" 
approach and cannot understand the big picture. In some states, the 
conflicting jurisdictions between the state authorities and MSHA cause 
confusion for the operators. Another criticism is that MSHA seems too 
receptive to complaints filed by mine union officials, even when it is 
obvious that the complaint is questionable and was probably prompted by 
an unrelated union/management squabble. 

Canada Centre for Mineral and Energy Technology 
The staff of the Canada Centre for Mineral and Energy Technology 
( CANMET) invited me to tour their facilities. These visits were arranged 
through the cooperation of Dr John Udd, director of the Mining Research 
Laboratories at Bells Corners, near Ottawa, and Dave Forrester, manager 
of the Cape Breton Coal Research Laboratory. 

At the Sydney laboratory (the only CANMET laboratory devoted to 
coal), I had discussions with staff and viewed demonstrations of various 
aspects of coal mining. My tour guides for the various segments were 
Gary Bonnell, methane specialist, Dan Kennedy, research scientist 
(methane, coal dust, and stonedust), Peter Cain, structure and strata 
specialist, and George Klinowski, ventilation and mine environment 
specialist. During this tour, I was exposed to a dramatic demonstration of 
the relationship between methane and coal dust, and witnessed how the 
dust increases the intensity of an underground explosion. I was so 
impressed that I prevailed on Forrester to arrange for a repeat 
demonstration during the Inquiry hearings at Stellarton.15 

Staff at the coal laboratory test and develop coal mine materials. They 
test a variety of roof bolts, such as the bird's -nest cable bolt and the nut - 
nest cable bolt, along with various methods for measuring mine gases and 
smoke to detect those areas that might not be safe during mine evacuation. 
I was given a demonstration of the use of baffles, which deflect ventilating 
air into roof cavities to remove accumulated methane. I also saw examples 
of the venturi method of dispersing gases. The laboratory produces the 
"tell- tale" extensometer that I later saw installed in the Phalen mine for 
measuring roof movement. Forrester told me that the original of these 
devices was imported from the United Kingdom at considerable expense. 
The Sydney coal laboratory improved on the design and was able to 
produce a better product for considerably less cost. The simplicity of the 
extensometer makes it a practical and trouble -free device. 

At Bells Corners, I was given a tour of the facility by Dr Udd and 
George Lobay, a certification officer. The Inquiry's equipment and 
materials consultant, John Bossert, was a senior engineer at this laboratory 

15 This demonstration is described in Chapter 9, Dust. 
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before he became a consultant. One of the major functions of this facility, 
insofar as coal mining is concerned, is the testing and certification of 
explosion -proof electrical and diesel equipment. While at the facility, I 

was given a demonstration of how electrical equipment is tested for 
explosion -proof certification. 

Canadian Regulatory Agencies and Mining Associations 
During the course of the Inquiry, I had the opportunity to meet with 
officials and representatives of several organizations associated with coal 
mining. The organizations included the Mine Safety and Health Branch of 
the BC Ministry of Energy, Mines, and Petroleum Resources; the Mining 
Association of British Columbia; the Coal Mining Association of Canada; 
the Energy Resources Conservation Board, Coal Division; the Ontario 
Mining Association; and the Mining Health and Safety Division of the 
Occupational Health and Safety Branch, Ontario Department of Labour. 
As with other mining interests with which I met, I was always gratified by 
the cooperation offered. I was also impressed with how closely knit the 
mining industry is. 

At the BC Mine Health and Safety Branch, I met with Tom Carter, 
mine safety manager, and Bob Bone, district manager and occupational 
health and safety engineer (the only inspector with an underground coal 
mine - Quinsam Coal Corporation - in his jurisdiction). We had a wide - 
ranging discussion of many topics relating to safety, inspection, and 
regulation of underground coal mining. Carter expressed concern over the 
typical human attitude, "out of sight, out of mind." When the memory of 
an event such as Westray is fresh, the interest in safety improvements is 
keen. As time passes, however, these imperatives lose some of their 
immediacy. We must find a way to offset this tendency. I came away from 
this meeting with three key reminders. First, the coal mine inspectorate 
must engage qualified coal mining engineers, who can deal with mine 
management on an equal level and not be sidetracked or overpowered. 
Second, the mine safety regulations must be enforced; there is no room for 
non -compliance. Management arguments to the effect that "you are going 
to put people out of work just because of that" should not be given any 
credence. To provide the necessary incentive for compliance, the regulator 
should immediately shut down the operation until the defect is remedied. 
Third, complacency is one of the main problems in safety regulation. As 
long as there are no serious accidents or injuries, workers tend to ignore 
basic safety requirements.16 

According to Carter, the BC regulations permit the regulator to retain 
consultants, such as strata control engineers or ventilation engineers to 
review company plans, at the expense of the mining company. This may 

16 For an insightful and novel approach to the way people relate to safety matters - or their 
corollary, risk - see Gerald J.S. Wilde, Target Risk (Toronto: PDE Publications, and Castor 
& Columba, 1994). 



be a useful provision, especially in a small province like Nova Scotia, 
where there may not be sufficient activity to warrant full -time expert 
consulting staff." 

The Mining Association of British Columbia is the mine operators' 
organization. Its main focus is surface mining, since there is only one 
underground coal mine in the province, the Quinsam mine at Campbell 
River on Vancouver Island. I met with Hall Chamberlin, coordinator of 
applied research for the association. At a later date, I had the opportunity 
to meet with Gary Livingstone, executive director. Chamberlin, a mining 
engineer, has a long association with the underground coal mining 
industry; he also worked with Devco for a considerable period on a 
consulting basis. At our meeting, he made several useful observations. He 
believes that mine safety training and mine operations training are 
generally synonymous -a miner is trained to operate safely in the mine 
environment. He feels that hard -rock miners lack an appreciation of the 
dangers inherent in coal mining and should have complete training in 
underground coal mining before being permitted to work in a coal mine.'$ 
He agrees with Carter that the mine inspector must be a mining engineer, 
and for the same reasons. 

Livingstone and I discussed the corporate aspects of the mining 
association, as well as the interest that the mining industry has generally 
in the Westray proceedings. Mining personnel are most interested in the 
final Report and in any findings and recommendations that may be 
applicable generally. 

The Coal Mining Association of Canada has its headquarters in 
Calgary, Alberta. The association is largely devoted to surface mining, 
since most of its members are engaged in the surface mining of coal. At 
the time of my visit, there were only three operating underground coal 
mines in Canada: Devco, Quinsam, and Grande Cache. I met with Don 
Downing, who had recently been appointed executive director of the 
association, along with W.S. Hunter, a mining engineer. At the time of our 
meeting, Curragh Resources Inc. had already gone into receivership, and 
I expressed concern that the coal mine operators would not have any input 
at the Inquiry. Later, I invited the association to make whatever 
submissions it wished on behalf of operators generally. That invitation was 
declined. 

The regulation of all energy resources in the province of Alberta is 
under the aegis of the Energy Resources Conservation Board. 
Understandably, its principal area of interest is oil and oil sands. The board 
does have a coal division, since there are several open -pit mines in Alberta 
as well as the combined open -pit and underground operation at Grande 
Cache. I met with Bob Paterson, director of the coal division, and Barry 
Munro, deputy director of the occupational heath and safety division. Our 

17 Comment The spectre of this added expense may prompt the operator to provide more 
comprehensive and thoughtful planning in the first instance. 

18 This was one point that seemed to have been ignored or overlooked in practice at Westray. 
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discussions ranged over the general area of mine safety regulations and 
their enforcement in Alberta. 

One of the first mining -related visits that I made was to Toronto to 
meet with officials of the Ontario Mining Association and the Ontario 
Department of Labour, Occupational Health and Safety Branch. I went in 
the company of Roy MacLean, who helped me to understand some of the 
more complex issues discussed. 

Bruce Campbell (now retired) was the manager, technical services, of 
the Ontario Mining Association. He was succeeded by Michael Green, 
who assumed the post of executive director. Campbell is a knowledgeable 
mining expert whose forte is mine safety. Before our meeting in the 
spring, he had presented an excellent paper on mine safety to the 1993 
Minesafe International Conference in Australia. He provided me with 
copies of all the papers given at the conference that related to mine safety 
or underground coal mining. Although Ontario has no underground coal 
mining, this general exposure to safety and training techniques was most 
informative. 

Our meeting at the Ontario Ministry of Labour was arranged through 
the cooperation of Mary Tate, director of occupational health and safety. 
She introduced us to Ian Plummer, mining engineer and provincial 
coordinator of mining, Occupational Health and Safety Branch, whose 
principal office is in Sudbury. Plummer has been of great assistance to the 
Inquiry, and I have had occasion to call on him several times for 
information and advice. He is an energetic exponent of the internal 
responsibility system (IRS). After the commentary on IRS during the 
hearings, I was somewhat sceptical as to its efficacy. I recall making a 

comment at one time that it appeared to be a mechanism whereby the 
inspectorate could avoid performing its role. I am grateful to Plummer for 
instructing me on the proper application of IRS and for his assistance in 
formulating that portion of this Report.19 

Conclusion 
I have had briefer but productive encounters with many other mining 
people, in Canada,20 the United States, South Africa, and the United 
Kingdom. I acknowledge their contributions with sincere thanks and with 
gratitude for their support and cooperation. 

My visits to the various mining operations and my meeting with the 
many people intimately involved with underground mine safety were 
extremely beneficial to me in my role as a Commissioner of Inquiry. 
Through these encounters, I learned to recognize the elements of safe 
mining practices, effective mine management, and competent regulation. 
I was able to develop a standard by which to gauge the performance of 
Westray and the regulatory agencies involved. I gained much of the 

See Chapter 12, Department of Labour, for a full discussion of the IRS. 

20 Including the Coal Mines Inspection Branch of Labour Canada. 
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knowledge necessary to make recommendations for safer mining practices 
in Nova Scotia. 

Legal Environment 
The Inquiry has had a turbulent history since its inception in May 1992. 
Delays, occasioned principally by constitutional challenges, moved the 
commencement of the public hearings from the original date of 19 October 
1992 to 6 November 1995. 

Formative Period 
On 15 May 1992, by Order in Council 92- 504,21 a Commission of Inquiry 
was established pursuant to the Public Inquiries Act of Nova Scotia22 to 
inquire into the circumstances of the explosion and to report and make 
recommendations. I was appointed as sole commissioner of the Inquiry 
just six days after the explosion that took the lives of the 26 miners. In 
hindsight, one may speculate whether the Inquiry was established 
prematurely. The search for the victims had just been called off, and there 
was much confusion and disarray at the mine site, as well as in the various 
agencies involved. Government departments and the Royal Canadian 
Mounted Police (RCMP) were preoccupied with their own investigations, 
at the site and elsewhere. Now, another agency, the Inquiry, was being 
introduced. I will have more to say on this question later in the chapter. 

The initial organizational problems were daunting, particularly in a 
province where public inquiries are not common and useful precedents are 
limited. For the first several days, Gail Salsbury, executive assistant to 
Chief Justice Lorne Clarke, gave considerable administrative help and 
dealt with the media. I was able to assemble a competent staff quite 
quickly, thanks in part to the cooperation of Darrel Pink, executive 
director of the Nova Scotia Barrister's Society. Pink consented to the 
secondment of Kerry Oliver from the society to serve as executive 
secretary (chief administrator) to the Inquiry. Oliver's experience and 
administrative ability were invaluable during the formative stages, but she 
returned to the society after the Inquiry became mired in legal and 
constitutional wrangles. On 20 May, I had discussions with John Merrick, 
a senior member of the law firm Flinn Merrick, who agreed to join the 
Inquiry as counsel. On 22 May, I secured the services of Brenda 
McGilvray, a records librarian, who agreed to manage the documentation 
for the Inquiry. During these formative days I also availed myself of 
several publications relating to public inquiries in Canada23 and had 

21 See the Order in Council, reproduced as Appendix A. 
zz RSNS 1989, c. 372. 
23 A. Paul Pross, Innis Christie, and John A. Yogis, Commission of Inquiry (Agincourt, Ont. 

Carswell Publications, 1990); Ontario Law Reform Commission (OLRC), Report on Public 
Inquiries (Toronto, 1992); Alberta Law Reform Institute, Public Inquiries (Edmonton, 1991); 
Russel J. Anthony and Alastair R. Lubas, A Handbook on the Conduct of Public Inquiries in 
Canada (Toronto: Butterworth, 1985). 



 

On 20 May 1992, allegations were made in the provincial legislature that 
documents had been shredded at the Westray offices during the 16 May 
weekend.25 The attorney general immediately moved to secure the site and 
ordered the RCMP to take charge. I discussed the matter with Merrick, 
who reported to me on 22 May. Merrick received assurances from the 
company counsel that no documents of relevance to the Inquiry or to any 
other investigation had been destroyed. This assurance was subsequently 
confirmed by the RCMP investigation, conducted by Corporal C.A. Fidler. 
On Sunday, 24 May, I attended at the Westray site and spoke to Constable 
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discussions with several of my colleagues, in Nova Scotia and in Ontario, 
about the organization, conduct, and structure of public inquiries.24 

Allegations of Document Shredding 

Doucet of the RCMP, who assured me that the area was secured in 
compliance with the order of the attorney general. On 25 May, the Inquiry 
ordered the company and various agencies of the provincial and federal 
governments to deliver all Westray documentation to the Inquiry. That 
same day, McGilvray began work on managing the Inquiry documents - 
a task that turned into a most formidable undertaking. 

The RCMP investigation and report on the shredding allegations were 
apparently prompted by misinformation that formed the basis of comments 
in the legislature by then provincial NDP leader Alexa McDonough. 
According to the report, the allegations stemmed from comments made by 
John Kane of Truro about a conversation he had had with a Westray 
employee. Kane expressed concern that material relevant to this 
investigation may have been destroyed. When the Westray employee was 
interviewed, however, her version in no way corroborated Kane's 
comments. In addition, 23 persons, described in the RCMP report as 
"possibly knowing something about the allegations of shredding," were 
interviewed and their statements taken, but "not one person gave any 
evidence of any documents being shredded that could be construed as 
evidence being destroyed." In concluding the report, Fidler stated: 

During the week of the rescue operations, 9 -16 May inclusive, there were 
News Releases being drafted and re- drafted by four different individuals 
which compiled a stack of papers. Management were making notes on 
notepads for debriefings of the Draegermen. These notes were also shredded 
after the Draegermen's reports were drafted. Furthermore, death 
announcements were being drafted ahead of time. Seeing these documents 
were sensitive, they were put in a box marked "for shredding." These were 
the only documents known to be shredded and were shredded so they 
wouldn't get disseminated around. None of these documents pertained to 

111 

24 Justices Samuel G.M. Grange (Royal Commission of Inquiry into Certain Deaths at the 
Hospital for Sick Children and Related Matters), Lloyd W. Houlden (Patti Starr Inquiry), and 
Horace Krever (Commission of Inquiry on the Blood System in Canada) of the Ontario Court 
of Appeal; and Justice Gordon L.S. Hart (Royal Commission, Inquiry, and Formal 
Investigation into the Circumstances Surrounding the Grounding of Steam Tanker Arrow). 

25 Alexa McDonough, Nova Scotia, Legislative Assembly, Debates, 20 May 1992, p. 9317. 
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records of the Mine.... [I]f any documents were destroyed, we were unable 
to uncover any evidence to support the allegations that have been made.26 

During the course of the several document reviews undertaken by Inquiry 
staff, there was nothing to indicate that any relevant documents had been 
destroyed. 

The deluge of paper that arrived in direct response to the 25 May order 
resulted in the Inquiry taking possession of more than a quarter of a 
million documents. This volume raised an immediate need for secure 
storage and proper document indexing and review in preparation for the 
hearings. Arrangements were made for 24 -hour supervision of the 
documents until they were secured in the Inquiry premises.27 A staff of 
three law clerks under McGilvray's direction spent the summer and early 
fall cataloguing the documents, generating an index of some 1,600 pages. 
The cataloguing and indexing of documents has been a continuing effort 
and has been both time consuming and tedious.28 

Gearing Up for the Hearings 
During this preparatory stage, Inquiry counsel and mining consultants 
interviewed some 120 miners and draegermen (mine- rescue personnel). 
Concurrently, other legal counsel and coal mining experts were reviewing 
the documents to determine their relevance. 

At this point, I would like to digress briefly to pay individual tribute 
to Inquiry counsel and staff for the professional, proficient, and dedicated 
manner in which they acquitted themselves during all phases of the 
Inquiry hearings, including the report- writing phase. John Merrick, QC, 
as Inquiry counsel and Jocelyn Campbell as associate counsel 
demonstrated consummate skill in preparing for the hearings and in 
conducting the examination of the many witnesses. Nothing was left to 
chance, and the hearings were managed in an orderly and logical manner. 
They both acquired a considerable depth of understanding of a very 
complex subject, and this knowledge, in turn, helped to get all relevant 
evidence on the record. 

I have been consistently impressed by the cool efficiency and 
professionalism that Inquiry chief administrator Deirdre Williams- Cooper 
brought to the Inquiry. She managed the logistical and administrative 
matters effectively, always keeping a sharp eye on the costs. She worked 
effectively with the editors, graphic designers, and printers in producing 
the Report. In an Inquiry that relied heavily on computers to manage 
document inventory, transcripts, and general administration, her skill with 

26 Undated five -page RCMP report, prepared by Corporal C.A. Fidler, pp. 4-5. 
27 The RCMP was already maintaining the Westray premises and contents under 24 -hour 

security. 
28 On I I September 1992, members of the RCMP, aided by a search warrant, seized a large 

number of documents from the Inquiry office. This visit was not a surprise; indeed, we were 
given ample notice and were able to make mutually convenient arrangements. After getting 
advice from legal counsel about the validity of the search warrants, we released the 
documents. By prior arrangement, the Inquiry maintained all the documents intact, either by 
providing copies to the RCMP or by retaining copies at the Inquiry. 
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computers was a major asset. I am pleased that Bill MacDonald, former 
deputy minister of justice and now provincial court judge, consented to her 
secondment to the Inquiry. 

Cynthia Yazbek, who left the Inquiry at the end of May 1997 to pursue 
her legal career, served as director of research for two years. Her writing 
skills, research ability, and dedication were invaluable to the Inquiry. She 
developed a depth of understanding of the objects of the Inquiry, and an 
ability to relate the evidence to the terms of reference. 

Ena MacDonald, now a practising lawyer in Halifax, assumed the role 
of document coordinator at a late stage in the Inquiry and rose to the 
challenge in an exemplary fashion. With the support and assistance of 
Cynthia Isenor, she managed the massive document inventory with a 

degree of efficiency that made it appear easy. I was considerably 
impressed by the manner in which these document managers seemed to 
anticipate the requirements of counsel and helped the hearings to proceed 
in a seamless fashion. 

Lana Rafuse managed the Inquiry databases at the Halifax office and 
acted, during the hearings, as a backup for the Inquiry staff at Stellarton. 
She made a significant contribution to the Report through her depth of 
knowledge of the databases. 

Wendy Smith, as the Inquiry word -processing expert, is largely 
responsible for the illustration and the in -house typesetting and page 
layout of the Report. Her proficiency and resourcefulness were of great 
assistance in this task. 

I have singled out those Inquiry personnel who were at the Inquiry 
during the hearings and the writing of the Report. This selection is not 
meant to denigrate the contribution of those who served on the Inquiry 
since its inception. Because of the lengthy delays occasioned by the 
various court challenges, there was a substantial turnover of Inquiry staff. 
I have nothing but praise for all those who devoted their talents to the 
work of the Inquiry - and I thank each of them. 

On 29 and 30 June 1992, a status hearing was held at the Nova Scotia 
Community College in Stellarton. At that hearing, applications were 
received from interested parties wishing to have standing (status) before 
the Inquiry. Applications were also entertained from parties to whom 
standing was granted but who, for reasons of need, required public 
funding.29 

The summer and early fall of 1992 were largely given over to planning 
and preparation for public hearings scheduled to commence in Stellarton 
on 19 October 1992. Suitable facilities for the hearings were secured at the 
Nova Scotia Museum of Industry. During the summer months there was 
much activity involving Curragh Resources Inc., the RCMP, and the 
Department of Labour over efforts to re -enter the mine for further 
investigations. Particularly contentious was the company's proposal that 
certain sections of the mine be flooded to restore stability. Mining experts 

29 See Appendix D for a list of the parties with status. 
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engaged by the Inquiry were consulted about the technical and safety 
aspects of- re -entry into the mine. After deliberation, and on the 
recommendations of the Inquiry team of mining experts, I concluded that 
any information, evidence, or other advantage that might be gained by re- 
entering the mine were far outweighed by the serious risks attendant on 
such a venture. 

Constitutional Challenge 
On 18 September 1992, the Inquiry received notice that several members 
of Curragh management were about to mount a challenge to the 
constitutionality of the Inquiry and to seek an order staying its 
proceedings. Thus began a lengthy legal process, which lasted for more 
than two and one -half years. Because the Inquiry hearings were scheduled 
to commence on 19 October 1992, counsel for the various management 
people made application to the Nova Scotia Supreme Court for an order 
delaying the public hearings until the constitutional issues were resolved. 
The application was heard by Chief Justice Constance Glube and was 
granted on 30 September 1992. 

To muddy the waters further, provincial prosecutors appeared in court 
in New Glasgow on 5 October 1992 and laid some 52 charges under the 
Coal Mines Regulation Act30 and the Occupational Health and Safety Act" 
against Curragh Resources Inc. and various members of its management 
team. Parenthetically, 34 of these charges were stayed by the public 
prosecutor on 10 December 1992, and the remaining 18 charges were 
dispatched in similar fashion on 3 March 1993, presumably to clear the 
way for the laying of criminal charges against Gerald Phillips, Roger 
Parry, and Curragh. 

The constitutional challenge and stay application was heard on 2, 3, 
and 4 November 1992 before Chief Justice Glube. On 13 November 1992, 
the chief justice filed a decision in which she found that the Terms of 
Reference were ultra vires, or outside the constitutional powers of, the 
province of Nova Scotia and, consequently, that the Inquiry was 
unconstitutional. In so finding, the chief justice said: 

I find that the present terms of reference have as their dominant purpose and 
effect, the assignment of, at the least, "suspected" criminal liability, in 
addition to quasi -criminal and civil liability to named or identifiable 
persons, therefore, although there may be some provincial overlap, in pith 
and substance they encroach on the federal criminal law and procedure 
powers pursuant to s. 91(27) of the Constitution Act, 1867. I find the Order 
in Council and s. 67(e) of the Coal Mines Regulation Act are ultra vires the 
Province of Nova Scotia.'Z 

The decision of the chief justice was immediately appealed by the 
United Steelworkers of America, the union representing the surviving 

30 RSNS 1989, c. 73. 

31 RSNS 1989, c. 320. 

J2 Phillips et al. v. Richard, J. (1992) 116 NSR (2nd) at 57. 
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miners of Westray. This appeal was joined by the Inquiry and by the 
Westray Families' Group. The Nova Scotia Court of Appeal heard the 
appeal on 11 December 1992. Chief Justice Clarke, recognizing the public 
urgency of the matter, secured the agreement of the parties to expedite the 
appeal, which was heard before the appeal period had expired. 

In the meantime, the Westray Families' Group had started several 
initiatives quite independent of the Inquiry. In response to an application 
by Curragh, the group applied for, and was granted, an interim injunction 
prohibiting the flooding of the mine, though it abandoned this application 
before the date set for the hearing on 22 December 1992. The Westray 
Families' Group also pressed the Department of Labour to launch an 
underground search for evidence. On 6 January 1993, the Department of 
Labour gave final approval to Curragh for the flooding of the southwest 
section of the mine. 

On 19 January 1993, the Court of Appeal filed its decision, in which 
the decision of the chief justice was overturned and the constitutional 
efficacy of the Inquiry was restored. Justice Doane Hallett, writing for the 
court, said: 

I am of the opinion that the learned Chief Justice erred in declaring the 
Order in Council ultra vires the Province. It is clear that she equated the 
purpose and effects of the Terms of Reference as being similar to the 
purpose and effect of the terms of reference under consideration in Starr et 
al. v. Houlden (1990), 68 D.L.R. (4th) 641." 

He went on to say: 

The Order in Council appointing Justice Richard to inquire into the Westray 
Mine disaster contains a very different mandate than that given to Mr. 
Justice Houlden who was directed to inquire into whether Ms. Starr and 
others, in effect, committed specific criminal offences. The Order in Council 
empowering Mr. Justice Richard does not direct him to inquire into the 
conduct of the respondents and whether they were criminally negligent. He 
is directed to conduct a wide -ranging inquiry which includes investigation, 
of the role of, not only the managers and supervisory personnel at the mine, 
but inspectors of the Department of Labour charged with the responsibility 
of monitoring the operation of the mine. He is directed to inquire into the 
geological structure in the area where the mine is located, and whether 
neglect caused or contributed to the explosion. By implication he is to 
inquire into and report on the adequacy of the existing legislation regulating 
coal mines. He is empowered to inquire into "all other matters relating to 
the establishment and operation of the mine "; to report and make 
recommendations.34 

The Court of Appeal did, however, order that the Inquiry not proceed with 
public hearings until 

(a) the charges against four of the respondents under the Occupational 
Health and Safety Act are disposed of by a trial court or stayed; and 
(b) criminal charges (if any are laid against any of the respondents arising 

33 Phillips et al. v. Richard, J. 117 NSR (2nd) at 223. 

34 At 224 -25. 
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out of the explosion of May 9, 1992) are disposed of by a trial court or a 
decision is made not to lay any criminal charges against any of the 
respondents.35 

In ordering a temporary stay, the court said: 

In reaching my opinion that a temporary stay of the public hearings should 
be granted I have attempted to balance the interests of the state in 
determining what caused the explosion and how similar tragedies might be 
avoided in the future against the four respondents' Charter rights to silence 
and to fair trials. As the respondents' liberty is at risk the interests of those 
individuals must prevail over those of the state. This can be accommodated 
by the postponement of the Inquiry.3ó 

In the course of his decision, Justice Hallett reviewed the history and 
the scope of public inquiries in Canada as well as in England. He noted 
that the practice in England is that charges will not be laid based on 
evidence given at a public inquiry.37 He further reviewed what appears to 
be the opposite practice in Canada, as well as the study that had been 
completed by the Ontario Law Reform Commission.38 He concluded: 

There is a great deal of merit in a regime which requires a government to 
either lay charges or conduct a public inquiry but not to do both except with 
the safeguards proposed by the Ontario Law Reform Commission.39 

The Ontario Law Reform Commission had recommended that a person not 
be required to testify or produce evidence before a public inquiry in 
relation to any matter in which information has been laid against that 
person and has not been finally disposed of. The commission also had 
recommended the prohibition on the use of evidence taken at a public 
inquiry in any subsequent proceeding.4° The Supreme Court of Canada, in 
the trilogy of cases released in the spring of 1995,4' addressed these 
concerns and established guidelines for the protection of Charter rights in 
situations such as this one. 

Following the filing of the Appeal Court decision, a meeting was 
called of Inquiry counsel and all counsel for the parties to discuss the 
implications of the decision as it pertained to the ongoing work of the 
Inquiry. In order to reduce costs, I directed funded counsel to refrain from 
doing any further work unless specifically requested by me or Inquiry 
counsel. Assurances were given that ample lead time would be allowed 
once the way was cleared for the Inquiry to proceed with public hearings. 
Matters relating to confidentiality and security of documents and the 
preparation of exhibit books were also discussed. 

35 At 260. 

J6 At 258. 

" At 247. 

18 Ontario Law Reform Commission, Report on Public Inquiries (Toronto: Queen's Printer, 
1992), 247 -48. 

J9 OLRC, Report, 250. 
40 OLRC, Report, 214. 

41 BC Securities Commission v. Branch [1995] 2 SCR 3; Phillips v. Nova Scotia Commission 
of Inquiry into Westray Mine Tragedy [1995] 2 SCR 97; R. v. S. [1995] 1 SCR 451. 
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At this meeting, counsel for the union representing miners urged the 
Inquiry to proceed with other matters relevant to the Terms of Reference, 
including a review of legislation. Counsel followed up on this suggestion 
by writing to the Inquiry, giving cogent reasons why such a direction of 
effort would be both timely and productive. I directed Inquiry counsel and 
associate counsel to review this request in the context of the Terms of 
Reference and the order granted by the Appeal Court. 

Legislative Review 

We decided that continuing research and a legislative review would not 
contravene the strictures placed on the Inquiry by the Court of Appeal. 
Research involved the study of underground coal mining and a review of 
material on the various technologies used, such as longwall and room -and- 
pillar mining. The results of some of this research is interspersed 
throughout this Report, especially in the chapters on ventilation and 
ground control, and in Chapter 14, The Legislation. The legislative review 
involved research into the legislative regimes of eight other jurisdictions: 
Alberta, British Columbia, Ontario, Canada, the United States, Australia, 
South Africa, and the United Kingdom. 

Generally, there are two main approaches to the regulation of 
underground coal mines, one exemplified by the legislative regime in the 
United Kingdom, the other by the regime in the United States. The UK 
approach (similar to that in British Columbia, Alberta, and Ontario) seems 
to favour the use of professional mining engineers as inspectors who 
exercise some degree of discretion within a rather general legislative 
framework.42 In the United States, the mine inspectorate comprises 
technicians trained at the National Mine Health and Safety Academy in 
Beckley, West Virginia, who carry out their inspection duties within a 
very detailed and specific regulatory framework, the Code of Federal 
Regulations. Nova Scotia adopted neither approach, but had a very general 
(if not archaic) legislative regime administered by an untrained and largely 
incompetent inspectorate.43 

Since the UK system is dependent on highly qualified and professional 
inspectors, and since there seems to be a dearth of such professionals in 
Nova Scotia, this Report favours the approach of the United States - very 
detailed regulations, with trained technicians backed by professionals on 
a consultative basis where practical. 

42 To qualify as a mine inspector in the United Kingdom, the applicant must have a professional 
designation as a mining engineer and must have served as an underground coal mine 
manager. 

43 Devco, being a federal undertaking was regulated under the Coal Mines (CBDC) 
Occupational Safety and Health Regulations. There is a federal mine inspectorate based in 
Sydney, NS. 
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Criminal Charges 
Once John Pearson, director of public prosecutions, moved on 3 March 
1993 to stay the 18 remaining provincial charges against Curragh 
Resources Inc. and some of its managers, the only remaining bar to the 
Inquiry proceeding with public hearings was the ongoing criminal 
investigation by the RCMP. 

On 20 April 1993, in a somewhat unprecedented move, the RCMP 
held a press conference at the Plymouth fire hall. The RCMP announced 
that criminal charges had been laid against Gerald Phillips, Roger Parry, 
and Curragh Resources Inc. The charges included allegations of causing 
death by criminal negligence and manslaughter, pursuant to sections 
220 and 222(5) of the Criminal Code, respectively. 

Now, to move slightly out of sequence: The criminal charges were 
challenged by counsel for Curragh and the other accused. In mid -July 
1993, Provincial Court Judge Patrick Curran quashed the indictments on 
the grounds that they were too general. He indicated that the charges, as 
laid, deprived the accused of the opportunity to prepare a proper answer 
and defence. Redrafted charges were laid several days later. These 
indictments were more particular in citing violations of provincial safety 
legislation, and they withstood a further challenge by the accused. 
Preliminary hearings were scheduled to begin in March 1994. Curragh did 
not appear at that arraignment, and the court deemed that the company had 
elected trial by judge and jury. A preliminary hearing, therefore, was to be 
held. 

Supreme Court of Canada 
The combined effect of the stay of the provincial charges and the laying 
of the criminal charges prompted the Inquiry to move to reassess its 
position vis -à -vis an appeal to the Supreme Court of Canada. Commission 
counsel met with counsel for the United Steelworkers. With the stay of the 
many and pervasive provincial charges, counsel felt that the first 
prohibition of the Appeal Court had been discharged and there remained 
only the criminal charges. Counsel were of the view that there were now 
sufficient areas in which the Inquiry could hear evidence without 
endangering the Charter rights of the accused. The Inquiry mandate, as set 
out in section (e) of the Terms of Reference, would be largely unimpaired 
by criminal proceedings, as would the section dealing with the 
"establishment" of the mine (section g). After much discussion with 
Inquiry counsel, we decided that an appeal to the Supreme Court of 
Canada would be warranted at this time. In further discussion, we decided 
that it would be more appropriate if the union filed original notice of an 
appeal and the Inquiry joined it. Counsel for the union were approached, 
and they agreed to take the initial procedural step of applying for an 
extension of the time to apply for leave to appeal. 

Justice Beverly McLachlin heard the application on 18 June 1993 and 
extended the time for making application for leave. In so ordering, she 
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stressed the importance of the Inquiry and the sense of public urgency in 
having the matters resolved expeditiously. The judge also ordered that 
costs to counsel for the managers opposing the application be paid by the 
Inquiry on a solicitor -client basis. 

In response to the order granting the extension of the time limit for 
filing the application for leave to appeal, the leave application was filed 
with the Supreme Court of Canada on 28 June 1993. The joint application 
for leave to cross -appeal was filed on behalf of Gerald Phillips, Roger 
Parry, Glyn Jones, Arnold Smith, Robert Parry, Brian Palmer, and Kevin 
Atherton on 14 September 1993. The cross -appeal was based on the 
findings of the Nova Scotia Court of Appeal that the Order in Council 
constituting the Inquiry was intra vires, or within the power of, the 
province of Nova Scotia and a proper exercise of the legislative powers of 
the province. In effect, the cross -appeal sought to restore the ruling of the 
chief justice that the Order in Council was ultra vires the province. The 
relevant parts of the application state: 

2. (1) That the Nova Scotia Court of Appeal erred in law in determining 
that the Order in Council No. 92 -504, dated the 15th day of May, 
1992, appointing the Honourable Justice K. Peter Richard a 
Commissioner under the Public Inquiries Act and a Special 
Examiner under the Coal Mines Regulation Act is infra vires the 
Province of Nova Scotia. 

(2) That the Nova Scotia Court of Appeal erred in law in determining 
that s. 67(e) of the Coal Mines Regulation Act, is intra vires the 
Province of Nova Scotia. 

On 9 December 1993, a panel of three justices of the Supreme Court 
of Canada granted leave to appeal and dismissed the cross -appeal. The 
dismissal of the cross -appeal affirmed the ruling of the Nova Scotia Court 
of Appeal that the Inquiry was constitutionally valid and that the Order in 
Council establishing the Westray Mine Public Inquiry was intra vires the 
province of Nova Scotia. The Supreme Court of Canada confirmed that the 
chief justice erred in holding that the Order in Council constituting the 
Inquiry exceeded the constitutional powers of the province. 

In granting leave to appeal, the Supreme Court of Canada ordered that 
notice of the appeal be given to all the provincial attorneys general, since 
the matter was of national importance. In the result, the attorneys general 
of Manitoba, British Columbia, Saskatchewan, and Quebec filed 
interventions and took an active role in the appeal. The principal thrust of 
the several interventions was directed towards refuting the appellant 
union's argument that accused persons in criminal proceedings could not 
be compellable witnesses before a public inquiry. The memorandum of 
argument of the applicant stated in part: 

Gerald Phillips and Roger Parry have been charged under the Criminal 
Code for actions related to the explosion at Westray. The Applicant accepts 
the principle expressed by this Honourable Court in Batary v. Attorney 
General of Saskatchewan, [ 1965] S.C.R. 465 and agrees they are not 
compellable witnesses before the Inquiry. As the Applicant submits in its 



 

Application for Leave to Appeal, the Westray Mine Public Inquiry can 
proceed without violating the rights of these two accused persons. "4° 

The hearing before the full bench of the Supreme Court of Canada was 
held on 31 May and 1 June 1994. At the Inquiry, we were optimistic that 
the Court would deal with the matter with alacrity, given the national 
importance of the issues, as alluded to by Justice McLachlin, and the fact 
that other jurisdictions were vitally interested in the outcome of this 
appeal. However, such was not to be. 

Criminal Proceedings: Continued 
In the meantime, the criminal proceedings against Phillips, Parry, and 
Curragh Resources Inc. were moving slowly towards trial. The crown 
preferred an indictment, thus obviating the need for a preliminary inquiry. 
In early 1994, the crown counsel assigned to prosecute the case requested 
reassignment. A new prosecution team under the direction of Herman 
Felderhof was put in place. There was delay and controversy involving the 
applications by Phillips and Parry for funding to mount an adequate 
defence to the charges. After numerous court appearances and directives 
from the bench, Parry was successful in his application, while Phillips was 
denied funding on the basis of his own financial worth. A legal -aid team 
headed by Anne Malick was assigned to defend Parry. 

In the summer of 1994, after the appeal hearing at the Supreme Court 
of Canada, the accusèd Phillips and Parry re- elected trial before judge 
alone, rather than judge and jury. By this time, Curragh Resources Inc. had 
gone into receivership in Ontario and was no longer represented. The 
criminal trial commenced in early February 1995. From the outset, the trial 
was plagued with problems relating to disclosure of documents and other 
relevant evidence. Defence counsel repeatedly charged the crown with 
failure to comply with disclosure rules, alleging that the accused were 
being seriously prejudiced. The presiding judge, Justice Robert Anderson, 
expressed his disapproval of the crown's conduct in this regard. 

Justice Anderson finally complained to the acting director of public 
prosecutions, Martin Herschom, about the lack of disclosure. This 
complaint gave rise to an application by the crown for a mistrial, based on 
the appearance of bias by the trial judge against the crown. This 
application caused a delay in the proceedings of several weeks. On 
14 March 1995, the trial judge dismissed the application, and, on 5 April, 
the Supreme Court of Canada, in an emergency application for leave to 
appeal, sided with the trial judge and criticized the crown for making this 
"interlocutory" application. The continuing problems with disclosure at 
the criminal trial gave rise to suggestions that counsel for the accused 
would make an application for a stay of proceedings based on the inability 
of the accused to receive a fair trial. 

44 At paragraph 45. 
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The federal inquiry rules of practice provide for the introduction of 
statements and relevant evidence from other proceedings as evidence 
before an inquiry. On this basis, I embarked on a review of the evidence 
at the criminal trial, with a view to accepting the relevant portions and so 
avoid having to re- examine those witnesses before the Inquiry. 

Supreme Court of Canada Decides 
The Supreme Court of Canada's decision on the resumption of the public 
hearings of the Inquiry was released on 4 May 1995.45 Although the Court 
unanimously allowed the appeal, it was divided 5 -3 -1 on the reasons. The 
five judge majority based its decision on the fact that "[t]he foundation on 
which the stay of the Westray Inquiry was based has disappeared in that 
the accused persons elected trial by judge alone and the trial has started. 
The appeal was argued, however, on the assumption that the criminal trial 
would be by judge and jury." Unfortunately, the reasoning of the majority 
offers little guidance on the important questions of the Charter rights of 
the accused and the issue of compellability of the two accused before the 
Inquiry. Three of the judges, led by Justice Peter Cory, did offer very 
sound and reasonable guidelines to any public inquiry faced with 
concurrent criminal proceedings. Citing the two recent decisions of R. v. S. 

and the British Columbia Securities Commission v. Branch, the judges 
concluded that ample protection is afforded to an accused in such 
circumstances. In paragraph 97, Justice Cory set out some of the choices 
open to the government and the risks attendant on them. Then, in 
paragraph 98, the following passage appears: 

In oral argument before this Court, the Attorney General of Nova Scotia 
acknowledged the risks in proceeding immediately with a full inquiry. He 
nonetheless stated that his government considered the immediate 
resumption of the Inquiry to be of such overriding importance to the 
community that it is willing to accept the risk that the criminal prosecutions 
may be adversely affected or even stayed as a result of the Inquiry 
proceedings. The government is almost certainly better placed than the 
courts to assess the need for and the value of the Inquiry. 

It appeared at this point that the way was now cleared for the Inquiry 
to proceed with the public hearings originally slated to begin on 
19 October 1992. As a further assurance, I engaged the services of Duncan 
Beveridge, a well- respected criminal lawyer, to review the decision and 
give his opinion as to the practicality of proceeding with the Inquiry. After 
a careful review of the Supreme Court of Canada decision and of the other 
decisions referred to, he concluded: 

I have considered the problems that could arise for the conduct of the trial 
from the concurrent operation of the Inquiry. It is my considered opinion 

"s Phillips v. Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy), [1995] 
2 SCR. 
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that there is no legitimate legal justification for suspending the 
commencement and conduct of the Inquiry 46 

In the result, on 9 May 1995 - some three years after the Westray mine 
disaster -I announced that the Inquiry "would get on with the business of 
fulfilling its mandate." 

The government of Nova Scotia had other ideas. The attorney general, 
Bill Gillis, informed me that he intended to ask the Governor in Council 
to amend the Terms of Reference of the Inquiry to prohibit public hearings 
before the criminal trial had concluded. The minister said that there should 
be no risk, however small, of derailing the criminal proceedings. I felt that 
this stand was an unwarranted interference with the business of the 
Inquiry. It further troubled me in light of the strong contrary 
representations that the attorney general had made before the Supreme 
Court of Canada. The Inquiry made a very pointed and strong submission 
to the Governor in Council, apparently to no avail. On 11 May 1995, the 
Terms of Reference of the Westray Mine Public Inquiry were amended to 
add the following sentence: "No evidence may be heard by the Westray 
Public Inquiry until all evidence at the related criminal trial is heard." 

In commenting on the amendment in the legislature that day, the 
attorney general said, in part: 

[I]t has been the consistent position of this government that, although both 
the trial and public inquiry are very important in providing answers to the 
questions beyond the Westray explosion, the criminal prosecution takes 
precedence over the inquiry.... we recognize that there is undeniable risk 
to the Westray criminal trial if the prosecution and the public inquiry hear 
evidence simultaneously.47 

I find it difficult to reconcile that statement with the position urged on the 
Supreme Court of Canada by counsel for the attorney general as referred 
to by Justice Cory. 

Stay of Criminal Proceedings 
Just before the release of the Supreme Court of Canada decision, defence 
counsel in the criminal proceedings made good their threat and applied for 
a stay of the criminal proceedings. This application was heard in Pictou, 
Nova Scotia, commencing 23 May 1995. The hearing lasted for nine days. 
Evidence respecting document disclosure was adduced, including 
suggestions that documents had been purposely retained by the 
Department of Labour in spite of the Inquiry order to take possession of 
all documents. Justice Anderson rendered his decision on 9 June, in which 
he ordered a stay of the criminal proceedings. 

The grant of the stay of the criminal proceedings meant, among other 
things, that the Inquiry could proceed. Both the minister of justice and the 
premier confirmed through the media my own understanding that any 

46 Letter to John Merrick, 8 May 1995. 

47 Hon. William Gillis, Nova Scotia, Legislative Assembly, Debates, 11 May 1995, 
pp. 1734 -35. Emphasis added. 
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appeal of the stay order would not have any impact on the start-up of the 
Inquiry. (Indeed, a Notice of Appeal was filed by the crown, and this 
appeal was heard from 29 November to 1 December 1995. The Court of 
Appeal, by oral decision, reversed the decision of Justice Anderson and 
ordered a new trial. The appeal of the matter was set down by Chief 
Justice Antonio Lamer and heard on 26 November 1996. By decision 
dated 20 March 1997, the Supreme Court of Canada dismissed the appeal 
and confirmed the order for a new trial.) 

With the grant of the stay, the resources of the Inquiry were 
immediately directed to preparing for the opening of hearings. Strategy 
meetings with staff and counsel were convoked, and Inquiry counsel met 
on several occasions with counsel for parties. I announced that hearings 
would commence on 6 November 1995 at the Museum of Industry in 
Stellarton. 

More Document Chasing 
Inquiry counsel had continued to have difficulty in getting possession of 
the documents that remained with Curragh Resources Inc. and the federal 
government. Notice of a Show Cause Hearing had been given on 2 April 
1993 to ascertain why these documents had not been delivered. As a result, 
a substantial number of federal documents were delivered to the Inquiry 
on 12 April, and eight boxes of company documents on 19 April. By the 
end of April, the Inquiry had also received lists of those documents for 
which privilege was claimed. 

The incessant wrangling at the criminal trial respecting document 
disclosure left me less than confident that my order of 25 May 1992 had 
been answered fully. Questions arose about the determination of relevancy 
and whether the order applied to documents generated after the date of the 
order. There were also questions about a large cache of material placed in 
"dead" storage in Toronto by the receivers of Curragh Resources Inc. It 
had been our impression that these documents were accounting records 
and copies of other materials that had already been forwarded to the 
Inquiry. With what I then regarded as an excess of caution, I instructed the 
records librarian to attend at the Toronto storage facility to make a 
preliminary assessment of these documents. From this cursory review, she 
reported that the documents required further study, and they were moved 
to the Inquiry office at Halifax. Further investigation revealed that some 
portion of this cache might be new to the Inquiry, so a full "relevance" 
check was conducted. These additional documents were catalogued and 
entered into the Inquiry database. 

In the hope of finally putting the document question to rest, and to 
restore public confidence, a preliminary hearing was scheduled for 12 and 
13 July 1995 at the Immigration Court in Halifax. Witnesses from the 
government of Canada and the provincial departments of Labour and 
Justice appeared voluntarily, as did staff sergeant Ches MacDonald, the 
chief investigating officer for the RCMP (criminal investigation). Gerald 
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Phillips, who acknowledged having a quantity of Westray documents, was 
invited to attend at this hearing, but, through his counsel Gordon Kelly, he 
declined. At that time, Phillips was a resident of Florida; the Inquiry's 
jurisdiction to enforce any order is limited to the province of Nova 
Scotia.48 I immediately instructed one of the legal research staff of the 
Inquiry to canvass this matter, which is more fully addressed below. A full 
transcript of the hearing on the document issue is recorded in the Inquiry 
documentation. In the result, intensive searches were conducted and new 
material was delivered up to the Inquiry. With the exception of documents 
for which solicitor -client privilege or cabinet confidentiality was claimed, 
I was at that point fairly confident that the Inquiry had all the documentary 
material to which it was legally entitled 49 This confidence was premature, 
since the Inquiry was later informed that Bruce Macintosh, former counsel 
for Curragh, had possession of a large quantity of documents. After 
several abortive attempts to take possession of these documents, we held 
a further hearing on 22 September 1995. The hearing was necessitated by 
the objections of the counsel for Phillips and Parry in the criminal trial, 
arguing that all these documents were subject to solicitor -client privilege 
and should not be released to the Inquiry. After hearing arguments from 
counsel, I granted an order directed to Maclntosh to produce a list of the 
documents in his possession. After extensive negotiation, Macintosh 
cooperated, and any new documents received from him were added to the 
Inquiry database. The document issue was finally put to rest. 

Run -up to the Hearings 
On the weekend of 16 September 1995, Inquiry counsel, in preparation for 
the November hearings, convened a meeting of the Inquiry experts for a 
review and an update. It had been some three years since their first reports. 
Those in attendance were John Bossed (equipment and materials), 
Dr Miklos Salamon (rock mechanics), Dr Malcolm McPherson 
(ventilation), Reg Brookes (explosions), and Adrian Golbey (financial 
planning). The experts, who were provided in advance with additional 
materials, met extensively with counsel and conferred among themselves 
over a three -day weekend. The Monday following that weekend was set 
aside to provide other counsel and party representatives with the 
opportunity to meet with the experts. The parties were advised that they 
could question the several experts on their opinions and their fields of 
expertise. The meeting with the experts developed into a useful session, 
with counsel and representatives of the several unions in attendance, along 
with counsel for the attorney general. 

IB An initiative was undertaken during the summer of 1995 respecting the attendance of 
witnesses living outside Nova Scotia. 

49 The provincial minister of justice, Bill Gillis, waived the confidentiality claim on a number 
of documents, and they were subsequently delivered to the Inquiry. 
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Hearings 
The hearings continued throughout the winter and spring, ending on 
11 July 1996 after some 76 days of testimony. (See Appendices G and I 
for complete lists of Inquiry witnesses and interviewees, respectively.) The 
parties with status made final submissions orally to the Inquiry on 
22 July 1996. 

Quest for Witnesses 
As earlier indicated, the matter of recalcitrant witnesses who were out of 
the legal jurisdiction of the Inquiry (i.e., outside the province of Nova 
Scotia) did not surface until the document hearings in June 1995. On the 
advice of Inquiry counsel, it was decided not to actively pursue those 
Curragh managers who were currently facing criminal charges.5o 
Subpoenas were sent to several out -of- province witnesses, with the 
explanation that they were not enforceable but that attendance at the 
hearing would be valuable. Clifford Frame and Marvin Pelley, chief 
executive officer and senior vice -president, respectively, gave every 
indication that they would resist any efforts to compel their appearance 
before this Inquiry.51 In contrast with Colin Benner and Graham Clow, 
Pelley seems to be taking his marching orders from Frame.52 

After several discussions, we decided to call upon the minister of 
justice for Canada, Allan Rock, for the assistance of the federal 
government. Our strategy was to request a federal mandate solely for the 
purpose of ensuring the attendance of witnesses who were outside our 
provincial jurisdiction. I contacted the minister's executive assistant, who 
recommended that the Inquiry write to the minister detailing our proposal. 
The details of the proposal sent to the minister on 11 August 1995 are set 
out in the following three paragraphs. 

Since this is a provincial inquiry, any order requiring the attendance of 
witnesses will only be effectual within Nova Scotia. I suspect that many of 
the Westray Mine executives who have relevant evidence to give to this 
Inquiry will not voluntarily appear. One such executive has indicated, 
through counsel, that he would not respond to any order served upon him 
outside the province of Nova Scotia. With all the related companies in 
various stages of receivership, there would be very little incentive for any 

so Gerald Phillips and Roger Parry were both given subpoenas and were invited, through their 
respective counsel, to attend voluntarily at the hearings. 

s' Comment This response is in stark contrast to earlier statements made by Frame, who, as 

chief executive officer, was ultimately responsible for the safe operation of Westray. Frame 
pledged his support to the Inquiry in a press release on 15 May 1992: "We will devote our 
energy and our resources to cooperating fully with this Inquiry." It seems that the only thing 
that has changed since that comment is the realization by Frame that he has much to answer 
for. By his obdurate resistance to Inquiry attempts to compel his appearance, Frame conveys 
a denial of any burden or duty of accountability. 

52 Comment As is now well known, both Colin Benner and Graham Clow appeared, at their 
own expense and without counsel, to provide very insightful and sensitive testimony. Their 
inclusion into the Westray executive team brought much needed managerial and technical 
expertise. Unfortunately, their involvement came too late. Benner did not get involved until 
April 1992. Clow's efforts to find an answer to the ground control problems and to remedy 
previous planning and management mistakes ended with the events of 9 May 1992. 
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of them to appear. The same may be true of many of the miners who have 
taken up new careers and established new lives in other areas of Canada. 

In order that this Inquiry is able to get all relevant evidence and 
witnesses before it, I feel it is necessary for it to have some power to compel 
the attendance of witnesses. The only realistic way that this can be done is 
for the Government of Canada to provide a mandate to this Inquiry under 
the terms of the Inquiries Act. 

I feel there is sufficient reason for the Governor -in- Council to "deem 
it expedient to cause an inquiry into ... the conduct of any part of the public 
business . . ." The Government of Canada placed itself at risk by 
guaranteeing a loan of some $80 million. Shortly after the disaster, the 
Government of Canada was required to make good on its guarantee. There 
is also some indication that there was some question as to the economic or 
technical viability of the project.... This seems to place the matter clearly 
within the contemplation of S.2 of the Inquiries Act. It seems much more 
practical to resolve this issue at this time rather than face it when the 
hearings are in progress. 

A copy of the letter was forwarded to the Nova Scotia minister of 
justice, Bill Gillis, who also wrote indicating his support for the proposal 
of the Inquiry. On 24 August 1995, Gillis wrote, in part: 

I am writing in support of the Commissioner in his effort to seek additional 
authority beyond that which the Government of Nova Scotia can grant to 
the Commissioner so as to ensure that all relevant parties are subject to the 
Commissioner's compulsion, if need be, by way of an appropriate mandate 
under the Inquiries Act, or in any other manner attendance of non -residents 
can reasonably and effectually be compelled. 

On 19 September 1995, Rock wrote to the Inquiry declining to support 
our request for the assistance set out in the 11 August letter. In rejecting 
our request the minister said, in part: 

I can understand your interest in ensuring that all relevant evidence is 
available to your inquiry and your concerns that some witnesses may be 
unwilling to testify before the Commission. The Government cannot, 
however, support your request for an appointment as a Commissioner under 
Part I of the federal Inquiries Act in order to facilitate the calling of 
witnesses. 

As you know, this legislation is concerned with inquiries into matters 
within federal jurisdiction. Although there have been recent instances where 
commissions have been established concurrently under the Inquiries Act, 
and its provincial counterparts, the federal Inquiries Act has been used in 
situations where the matters investigated fell within the shared responsibility 
of both levels of government. The subject matter of your inquiry, which is 
mine safety and the tragic accident which took the lives of the miners, falls 
exclusively within provincial jurisdiction. Any incidental federal aspects of 
your inquiry are not sufficient to warrant the establishment of a federal 
inquiry. It is also the Government's view that, as matter of policy, this 
legislation should not be used to correct a procedural problem which might 
be dealt with more appropriately by other means. [Emphasis added.] 

I was deeply disappointed at this response. It was my view, and it still 
is, that the involvement of the federal government to this limited extent is 
a reasonable and practical solution to what has come to be a costly and 



Chapter 16 The Inquiry 597 

complex problem. The minister said that this is a procedural problem 
"which might be dealt with more appropriately by other means." He did 
not elaborate on what was meant by "other means." As will be seen, these 
"other means" are costly, time consuming, and uncertain. It seems to me 
that the federal government would not be compromising itself if it 
established the precedent of cooperation with a province on an issue such 
as this. If otherwise recalcitrant witnesses were put on notice that they 
could be subject to the considerable powers of the federal government in 
securing their attendance at provincial inquiries, they might be more 
cooperative. 

On receipt of the refusal letter from the minister of justice, Inquiry 
legal staff immediately commenced research to determine the existence of 
the other means. This process was delayed somewhat by preparation for 
the opening of the Inquiry hearings on 6 November 1995. By mid - 
November, the research was completed and it became clear that Nova 
Scotia did not have legislation to assist in our efforts to secure witnesses 
from outside the jurisdiction. Nova Scotia, Prince Edward Island, and 
Quebec were the only provinces in Canada that had not passed an 
interprovincial subpoenas act. On 27 November 1995, the Inquiry 
forwarded a copy of our research memorandum on the subject to the 
province's deputy minister of justice with a request for legislative 
assistance. The request was favourably received, but it was too late to 
bring the matter before the fall sittings of the Legislative Assembly. 

The Inquiry continued to attempt to serve the provincial subpoenas on 
Clifford Frame and Marvin Pelley, although the subpoenas were not 
legally enforceable outside Nova Scotia. Inquiry counsel felt that the 
potential witnesses might be willing to take advantage of an opportunity 
to present their evidence to the Inquiry. Frame's legal agents said that he 
intended to withhold any cooperation with the Inquiry, and Frame even 
refused to divulge his address. Subsequent attempts to serve Frame were 
unsuccessful, although the Toronto process server was able to effect 
service on Pelley. 

In the meantime, the spring 1996 sittings of the Nova Scotia 
Legislative Assembly had opened and the interprovincial subpoena matter 
was reactivated. Inquiry legal researchers worked along with the 
legislative counsel's office to get the act drafted and moved through the 
various procedural steps. On 23 April 1996, the Interprovincial Subpoena 
Act was passed, along with a regulation under that act that designated this 
Commission of Inquiry as a court for the purposes of that act. We were 
aware of the fact that commissions of inquiry were not specifically 
designated as "courts" under existing legislation in most other provinces. 

A request was made to the province of Nova Scotia to amend the 
Order in Council to authorize the Commissioner to request the assistance 
of the Supreme Court of Nova Scotia to secure the examination of 
witnesses outside the province. This amendment would give the Inquiry 
some basis for an application pursuant to Nova Scotia's Civil Procedure 
Rule 32 in addition to the Interprovincial Subpoena Act. As a result, the 
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Inquiry had two avenues of approach respecting the service of enforceable 
subpoenas. 

An application was heard by the Supreme Court of Nova Scotia on 
31 May 1996 for a certificate, pursuant to the newly proclaimed 
Interprovincial Subpoena Act, stating that the attendance of Pelley, Frame, 
and Trevor Eagles was necessary for the purposes of the Inquiry.53 At the 
same time, an application was made for a Letter of Request pursuant to 
Civil Procedure Rule 32. The applications were granted by Justice Merlin 
Nunn after he determined that the requirements of the two procedures had 
been followed. On 7 June 1996, a Notice of Application was filed with the 
court in Ontario, but it was adjourned. On 15 July 1996, Frame and Pelley 
filed a notice appealing the ruling of Justice Nunn and seeking other 
remedies. In the result, Nunn observed that this was new legislation and 
everyone was trying to deal with it in the context of no prior judicial 
rulings or guidance. 

Since that time, the whole question has been the subject of several 
applications, including the right to conduct an examination for discovery 
of Inquiry counsel Campbell, production of Inquiry documents, production 
of Inquiry transcripts, and other procedural matters. 

An application granted by Justice Jamie Saunders on 4 September 
1996 was appealed to the Nova Scotia Court of Appeal. This appeal was 
scheduled to be heard on 18 November 1996 but was delayed because of 
inadvertence.54 On 13 December 1996, the appeal of Frame and Pelley was 
dismissed. Further applications were scheduled to be heard by Saunders 
on 31 January 1997. 

In a thoughtful and well -reasoned decision, Saunders granted the dual 
applications of the Inquiry, which opened the way for an application to the 
Ontario court. Counsel for Frame and Pelley later indicated that the 
Saunders decision would not be appealed and that an application in 
Ontario would be vehemently opposed. Inquiry counsel in Toronto were 
instructed to proceed with the application, which was finally set for 
hearing on 12 June 1997. The hearing lasted three days, after which the 
trial judge, Justice Sheard of the Ontario court, reserved decision. On 
17 July 1997, Sheard delivered an oral decision in which he granted the 
applications of the Inquiry.55 At page seven of his decision, he referred to 
the decision of Saunders: 

In a carefully considered decision given orally on February 3, Justice 
Saunders concluded that the evidence of Messrs Frame and Pelley is both 
necessary to the due adjudication of the proceeding (the Westray Mine 
Public Inquiry) and, in relation to the nature and importance of the 
proceeding, is reasonable and essential to the due administration of justice 

53 Trevor Eagles, after being represented by his counsel Robert Barnes at the application 
hearing, voluntarily appeared before the Inquiry and gave his evidence. 

54 Appellant's counsel had included a transcript of the decision of Saunders, which had been 
marked "unofficial decision." The Court of Appeal found that the transcript was not sufficient 
because it was neither an order of the court nor a signed decision. 

55 The Honourable Mr Justice K. Peter Richard ... v. Clifford Frame and Marvin Pelley 
(transcript). 
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1. How and under what circumstances did Curragh and Mr Frame become 

interested in the Westray project, and was any assistance given to 

Curragh or Mr Frame in its negotiations with Suncor for the rights to the . project? 
2. To what extent was the company under financial pressure to produce 

coal to the end of 1992 and did such pressure have any impact on the 
safe running of the mine? 

3. Did the delay in obtaining a federal government loan guarantee cause or 
contribute to fmancial pressure on the company, and did political support 
for the project cause Mr Frame to take an intransigent position in the 
negotiations, which contributed to the delay? 

4. When and why was the decision made to purchase the major mining 
equipment and to what extent did the selection of the equipment 
influence the method of mining? 

5. Were Messrs Frame or Pelley aware of the refusal of the Department and 
of the views expressed by Mr Phelan and, if so, what action, if any, did 

O they take in response? 
6. To what extent were Mr Frame and Mr Pelley involved in decisions 

relating to planning the layout of the mine? 
7. Were Messrs Frame and Pelley aware of such orders and, if so, what 

action did they take or cause to occur as a result of these orders? 
8. Did Messrs Frame and Pelley consider Mr Phillips to be "untouchable" 

and, if so, for what reasons and was that a cause of the lack of any earlier 
attempts by Mr Frame or Mr Pelley to investigate potential problems at 
the mine? 

9. Did Messrs Frame and Pelley or the company receive any reports, 

IP opinions or views from such consultants as to the cause of the explosion 
and, if so, what were such reports, opinions or views? 
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in Nova Scotia. Justice Saunders related those conclusions to nine broad 
subjects: 

On February 27, in accordance with his decision, Justice Saunders 
III signed a certificate that he is persuaded that the appearance of Clifford 

Frame and Marvin Pelley as witnesses in the Westray Mine Inquiry is 
necessary for the due adjudication of the proceeding and is reasonable and 
essential to the due administration of justice in the Province of Nova Scotia. 

S In granting the applications of the Inquiry, Justice Sheard limited the 
S document production requested to "documents that bear on the nine 
S questions [delineated by Saunders]."' 

Predictably, counsel for Frame and Pelley filed a Notice of Appeal on 
24 July 1997 in which they appealed just about everything Sheard said in 
his decision. A hearing to set a date for this appeal took place on 

S 5 September 1997 in Toronto. As is his practice, Frame took advantage of 

S this occasion to again make spurious comments to the press from his "safe . haven" somewhere in Ontario.57 As this Report goes to print, the appeal is 

110 . 56 At 25-26. 

57 Halifax Chronicle- Herald, 6 September 1997. In an interview with the paper, Frame said, 
"They [the Inquiry] just want to label me.... They're probably not even interested in what 
1 have to say." Comment Clearly, Clifford Frame appears motivated by a desire to preserve 
what remains of an already badly tarnished reputation as a businessman and mining 
entrepreneur. This is the only reasonable conclusion that may be drawn from his conduct as 
reported in the press. 
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set down for hearing before the Ontario Court of Appeal on 17 February 
1998. Following the hearing of this appeal, the Ontario court could reserve 
its decision for some time. After disposition of the matter at that level with 
a result unfavourable to Frame and Pelley, there is the reasonable 
presumption (based on past conduct) that application may be made for 
leave to appeal to the Supreme Court of Canada. It could take several more 
months for that application to be heard." 

After much consideration, I have decided to complete this Report at this 
time without hearing directly from several Westray executives. They have 
all been invited to attend at hearings, and they have all steadfastly refused. 
Phillips and Frame have elected to fire off the occasional salvo from their 
respective home bases. At the close of the hearings, I indicated that I could 
and would draw adverse inferences from the refusal of any witness to 
appear and give evidence at this Inquiry. The voluminous documentary 
evidence on file, including much material written by various Curragh and 
Westray executives and the plethora of testimony, provides an opportunity 
to draw such adverse inferences. 

The Corporate Criminal? 
The recalcitrance of Frame and Pelley, the virtual evaporation of Curragh 
Inc., and the aborted criminal trial of Phillips and Parry have renewed 
concerns about the accountability of corporations and their executives. 
These concerns have been succinctly expressed in a supplemental brief to 
this Inquiry from the United Steelworkers of America, a party to the 
Inquiry. The union urges that I take three rather bold initiatives: 

Recommend the creation of a new criminal offence "that would impose 
criminal liability on directors or other responsible corporate agents for 
failing to ensure that their corporation maintained an appropriate 
standard of occupational health and safety in the workplace." 
Recommend the creation of the offence of "corporate killing." 
Recommend the adding of provisions to the Occupational Health and 
Safety Act that would broaden the liability of directors and officers for 
offences under the act to "prevent such individuals from hiding behind 
the corporate veil when their corporations violate health and safety 
legislation."" 

These are broad and wide -ranging proposals that require study and 
research beyond the scope of this Inquiry. In the context of Westray, they 
do deserve consideration. Only two Curragh (Westray) executives, Colin 
Benner and Graham Clow, voluntarily appeared at the Inquiry hearings. 
Their testimony was significant. Other involved Westray executives such 
as Clifford Frame, Marvin Pelley, and Gerald Phillips have so far not 
given a public accounting for their stewardship of Westray. In my view, 

58 All of these efforts were in pursuit of the "other means" alluded to by Justice Minister Rock 
in his 19 September 1996 letter. 

59 Correspondence from David Roberts, 29 August 1997. 
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this lack of accountability indicates a weakness in our system. That 
weakness should not be permitted to persist. 

RECOMMENDATIONS 

73 The Government of Canada, through the Department of Justice, should 
institute a study of the accountability of corporate executives and directors 
for the wrongful or negligent acts of the corporation and should introduce 
in the Parliament of Canada such amendments to legislation as are 
necessary to ensure that corporate executives and directors are held 
properly accountable for workplace safety. 

74 The province of Nova Scotia should review its occupational health and 
safety legislation and take whatever steps necessary to ensure that officers 
and directors of corporations doing business in this province are held 
properly accountable for the failure of the corporation to secure and 
maintain a safe workplace. 

. 
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Consolidated Findings and Recommendations 



In Conclusion 

This final section of the Report is followed by a consolidation of the 
findings and recommendations found in the main text of the Report. 

They are listed by chapter with page references included so that the reader 
may refer to the background information and evidence. The consolidated 
findings and recommendations are also included in the Executive 
Summary to this Report. The conclusions below are additional to the 
observations and comments made throughout the Report. 

Responsibility 
As the evidence emerged during this Inquiry, it became clear that many 
persons and entities had defaulted in their legislative, business, statutory, 
and management responsibilities. There is always the danger that when so 
many are implicated and bear some degree of responsibility the principal 
focus may be somewhat diminished by the sheer multiplicity of defaults. 
In the case of Westray, there is a clear "hierarchy" of responsibility for the 
environment that set the stage for 9 May 1992 - and we ought not to lose 
sight of this hierarchy. 

The fundamental and basic responsibility for the safe operation of an 
underground coal mine, and indeed of any industrial undertaking, rests 
clearly with management. The internal responsibility system merely 
articulates this responsibility and places it in context. Westray 
management, starting with the chief executive officer, was required by 
law, by good business practice, and by good conscience to design and 
operate the Westray mine safely. Westray management failed in this 
primary responsibility, and the significance of that failure cannot be 
mitigated or diluted simply because others were derelict in their 
responsibility. 

The Department of Labour through its mine inspectorate must bear a 
correlative responsibility for its continued failure in its duty to ensure 
compliance with the Coal Mines Regulation Act and the Occupational 
Health and Safety Act. Indeed, the many and varied faults of Westray 
management and its derelict attitude towards safety should have prompted 
the Department of Labour inspectorate to adopt a firm and 
uncompromising position on strict compliance. Instead, the evidence 
indicates that the demeanour of the inspectorate was one of apathy and 
complaisance. 

With its "hands -off' attitude, its general indifference to the quality of 
mine planning, and its lassitude about any safety responsibility, the 
Department of Natural Resources failed to discharge its duties in a 
creditable manner. The general attitude of wilful blindness pervaded the 
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department's dealings with Westray. Thus, the stage was set for Westray 
management to maintain an air of arrogance and cynicism, knowing that 
it was not going to be seriously challenged. 

Compliance with the Coal Mines Regulation Act 
Much has been said throughout this Inquiry about the inadequacy of the 
Coal Mines Regulation Act. As outdated and archaic as the present act is, 
it is painfully clear that this disaster would not have occurred if there had 
been compliance with the act. 

If the "floor, roof and sides of the road and the working places "' had 
been systematically cleared so as to prevent the accumulation of coal dust; 

If the "floor, road and sides of every road "' had been treated with 
stonedust so that the resulting mixture would contain no more than 35 per 
cent combustible matter (adjusted downward to allow for the presence of 
methane); and 

If the mine had been "thoroughly ventilated and furnished with an 
adequate supply of pure air to dilute and render harmless inflammable and 
noxious gases, ' then . . . 

... the 9 May 1992 explosion could not have happened, and 26 miners 
would not have been killed. 

Compliance with these sections of the Coal Mines Regulation Act was 
the clear duty of Westray management, from the chief executive officer to 
the first -line supervisor. To ensure that this duty was undertaken and 
fulfilled by management was the legislated duty of the inspectorate of the 
Department of Labour. Management failed, the inspectorate failed, and the 
mine blew up. 

What If? 
In the opening statement to this Report on pages vii -ix, I comment that the 
Westray story is a "complex mosaic of actions, omissions, mistakes, 
incompetence, apathy, cynicism, stupidity, and neglect." It seems fitting 
that I ought now, in this conclusion to the Report, revisit this comment and 
relate it to the extensive evidence that has been summarized in the 
preceding pages. The following questions are posed, in a somewhat 
rhetorical manner, to underscore the proposition that the Westray story is, 
indeed, a "complex mosaic." 

What if - Clifford Frame, as Westray's chief executive officer, had 
acknowledged that the motivation for mine safety begins at the top? What 
if he had sent a clear message to Westray management that a safe working 
environment was paramount? 

Section 70(1). 
2 Section 71(3). 
3 Section 71(1). 
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What if - Gerald Phillips, Roger Parry, Glyn Jones, and other Westray 
managers, with a clear directive from the chief executive officer, had 
conscientiously directed compliance with the Manager's Safe Working 
Procedures? 

What if - the Coal Mines Regulation Act had been applied and enforced 
by the inspectorate of the Department of Labour? Would it have made a 

difference if the executive director of occupational health and safety had 
even read the act? 

What if - the public servants at the Department of Natural Resources had 
fulfilled their legislative responsibilities and determined, before issuing 
mining permits, that the mine plans submitted by Westray assured "safe 
and efficient" use of the resources and then followed up to determine that 
Westray was mining in accordance with those plans? 

What if- the Westray miners, at the certification vote on 5 and 6 January 
1992, had voted in favour of the application of the United Mine Workers 
of America to represent them as the bargaining agent under the Nova 
Scotia Trade Union Act? 

What if - Department of Labour inspector Albert McLean, while at 
Westray on 6 May 1992, had returned underground to evaluate the 
company's progress in complying with the several oral and written orders 
issued during the inspectors' visit of 29 April 1992? 



 ' 

PART ONE 

PRELUDE TO THE TRAGEDY: HISTORY, DEVELOPMENT, AND OPERATION 

Chapter 2 Development of the Westray Project 

The Arrival of Curragh 
It seems that Curragh was interested in the Pictou coal project only if it 
was able to secure significant government support; Curragh seemed less 
interested in the merits of the project itself. And it was this mind -set that 
set the tone for the negotiations and developments to follow. [See page 33.] 

The Final Deal 
The arrogance and the tough negotiating stance of Curragh officials were 
probably rooted in their awareness of, and reliance on, the political 
backing for the project. [See page 44.] 

Provincial Support 
Donald Cameron, a Pictou County MLA, was totally committed to the 
concept of having a coal mine in that county. This commitment is laudable 
and represents the sort of activity expected of politicians. It is, perhaps, 
one of the most rewarding of their duties. Cameron, as minister of 
industry, trade and technology, continued with the same single- minded 
determination to work to ensure that Westray became a reality. In this 
context, he may have exceeded the limits of ministerial prudence and 
responsibility. He became an advocate of the project in much the same 
way that the promoters were in their dealings with the government of 
Canada. [See page 48.] 

Take -or -Pay Agreement 
The evidence is unequivocal that, by September 1988, the cabinet had not 
approved a take -or -pay agreement with Westray for 275,000 tonnes of coal 
per year. Although the issue may have been discussed in cabinet, there was 
no existing authority for the minister to confirm that the province was 
willing to enter into the agreement. In spite of this, Cameron, in his letter 
of 9 September 1988, committed the province to the take -or -pay 
agreement. That action on the part of the minister was clearly improper. 
Cameron may have felt secure that the negotiations, which were all that 
had been authorized by cabinet, would mature into formal approval for the 
agreement. It would appear that Cameron allowed his determination to 
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cloud his judgment. The fact that the agreement received cabinet approval 
two years later in no way excuses Cameron's earlier unauthorized action. 
[See page 56.] 

Opposition to the Take -or -Pay Agreement 
The whole question of the take -or -pay agreement was fraught with 
difficulties. It was an unusual agreement in that it provided for a third 
party, the province, to commit public funds for the purchase of coal for 
which it had no immediate market. The agreement was roundly criticized 
as a bad deal for the province, and, moreover, the agreement was not really 
required in order to conclude the deal with Westray. 

Cameron piloted this agreement through cabinet, which finally gave 
its approval. Although a minister is under no obligation to accept the 
advice of his or her departmental staff, the minister does at least have an 
obligation to consider that advice. The evidence is strong that Cameron 
did not give prudent and thoughtful consideration to the advice coming 
from his, and other, government officials. Notwithstanding the 
overwhelming opposition to the take -or -pay agreement, the political 
support for it became the final and decisive factor in pushing it through. 
[See page 60.] 

Enforceability of the Take -or -Pay Agreement 
The take -or -pay agreement executed by Curragh, Novaco, and the 
province was enforceable, notwithstanding a purported understanding 
between Cameron and Curragh officials that the agreement would never 
be exercised. To exercise the agreement for a given production year, the 
company had to choose to do so, well in advance, by a date specified in 
the agreement. The company would have to demonstrate at that time that 
the mine was capable of full production for the forthcoming year. Curragh 
indicated its intent to avail itself of the agreement when it requested an 
extension to that date, presumably to give itself time to get up to full 
production. Cameron's support for the agreement was based only on 
Curragh's word that the take -or -pay agreement would never be exercised. 
This attitude indicates startling naivety for a person of experience in the 
political milieu. If not naivety, it is another compelling example of 
Cameron's obdurate and single- minded determination to bring Westray to 
reality. 

Having criticized Cameron for his conduct throughout the 
development stage of the Westray project, I must carefully note that my 
criticisms cannot be construed as evidence of any sort of complicity in the 
many defaults and oversights that led to the terrible event of 9 May 1992. 
There is no evidence that Cameron was ever told by his staff that the 
Westray mine was poorly or inadequately planned, poorly and unsafely 
operated, or operated in contravention of the Coal Mines Regulation Act 
and the Occupational Health and Safety Act. [See page 64.] 
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Chapter 3 Organization and Management at Westray 

Organization and Management 
The foremen and overmen at Westray had little or no opportunity to 
perform their duties as set out in the Coal Mines Regulation Act. They had 
little or no say in the day -to -day operation of the mine and were expected 
only to carry out the orders of Westray mine manager Gerald Phillips as 
delivered to them by him personally or through his underground manager, 
Roger Parry. [See page 80.] 

Management at Westray was closed, and four of the senior staff - Gerald 
Phillips, Roger Parry, Glyn Jones, and Bob Parry - ran the mine with little 
or no input from others. Input was not sought, and when offered was 
usually disdainfully rejected. It is probable that Phillips, as vice -president 
and general manager, would be the most influential of the four. 
[See page 81.] 

Qualifications - The Westray Managers 
The evidence raises serious questions as to the qualifications of the mine 
manager and the underground manager at Westray. Gerald Phillips 
represented himself (at least in his resume) as having attained standing as 
a "mining engineer," and he listed several such positions held. This 
representation is clearly misleading. 

Roger Parry was granted a provisional certificate by the director of 
mine safety, Claude White, even though there is no authority for such 
action. Parry's resume also listed employment as "underground manager" 
in Alberta, despite his having attained only the assistant underground mine 
manager certificate. [See page 87.] 

Chapter 4 Training at Westray 

Early Assessments of Training Needs 
Westray management, from the chief executive officer down, paid little 
attention to the requirement for adequate training in underground coal 
mine safety and operations. The several training proposals produced by 
Westray seem to have been formulated to satisfy the inspectorate and the 
board of examiners while the company sent insufficiently trained persons 
into the mine. The record shows that the inspectorate did little to monitor 
compliance with the training proposals. [See page 104.] 

Actual Training 
The miners, supervisors, and underground tradesmen at Westray were not 
provided with adequate training in safe underground work practices. They 
went into the mine with little or no safety orientation. [See page 130.] 
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Lacking a proper appreciation for the special dangers inherent in 
underground coal mining, many of the tradesmen were prone to accede to 
directions to perform unsafe tasks or to take dangerous shortcuts in their 
work. [See page 131.] 

Chapter 5 Working Underground at Westray 

Dust Conditions 
There is no question that management was aware that coal -dust 
accumulations underground at Westray were at hazardous levels. There is 
no question that management was aware, or ought to have been aware, that 
safe mining practice - as well as section 70(1) of the Coal Mines 
Regulation Act - requires operators to clear or treat coal dust to render it 
non -explosive. Notwithstanding the legislative requirement and the fact 
that management was cognizant of the hazard, management failed to order 
and enforce sufficient and systematic stonedusting underground at 
Westray. [See page 139.] 

Gas Conditions 
There is no question that management knew that the levels of methane 
underground at Westray were hazardous. Management was aware, or 
ought to have been aware, that, under section 72 of the Coal Mines 
Regulation Act, such conditions mandated the withdrawal of workers from 
the affected area. [See page 141.] 

Roof Conditions 
Westray management was preoccupied by problems of ground control. 
Management focused only on those safety issues, such as ground control, 
that directly interfered with immediate production of coal. Management's 
drive to produce and its failure to advocate safety in the workplace 
rendered any harmonization of production and safety difficult. Thus, 
Westray failed both to meet production demands and to address safety 
concerns. [See page 142.] 

Hazardous and Illegal Practices 
The many instances of hazardous and illegal practices encouraged or 
condoned by Westray management demonstrate its failure to fulfil its 
legislated responsibility to provide a safe work environment for its 
workforce. Management avoided any safety ethic and apparently did so 
out of concern for production imperatives. [See page 142.] 

Twelve -Hour Shifts 
Shifts at Westray for underground workers were 12 hours in length. In 
scheduling these shifts, Westray was in violation of section 128(1) of the 
Coal Mines Regulation Act. Twelve -hour shifts increase the risk of injury 
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and accident to the workers because of their mental and physical fatigue. 
[See page 144.] 

Tagging System 
No effective system existed at Westray to keep track of the whereabouts 
of people underground. Management and supervisors failed to set up and 
enforce the use of an appropriate system for keeping track of who was 
underground and where they were. [See page 146.] 

Storing Fuel and Refuelling Vehicles Underground 
Westray management instructed that fuel be stored underground and that 
vehicles be refuelled underground. In so doing, Westray management 
acted in violation of section 69(6) of the Coal Mines Regulation Act and 
of its own codes of practice. These fuel storage and refuelling practices 
were illegal and hazardous. [See page 147.] 

Torches Underground 
The unsafe use of torches underground was a common practice at Westray. 
Management was aware of the practice, condoned the practice, and 
reprimanded those who condemned it. In so doing, management sent a 
clear message to the underground workers. Management's unsafe 
mentality was, in effect, filtering down to the Westray workforce. 
[See page 149.] 

Methane Detection Equipment 
Methane detection equipment at Westray was illegally foiled in the 
interests of production. [See page 150.] 

Lockout System 
No true system was in place at Westray for locking out the main conveyor 
belt, a standard procedure in underground coal mine operation. 
[See page 152.] 

Unqualified Underground Personnel 
Westray management sent underground both foremen with little or no coal 
mining experience and novice miners who were untrained and 
inadequately supervised. This practice can only be construed as a further 
example of Westray management's laxity in applying basic principles of 
coal mining safety. [See page 153.] 

Non -flameproof Equipment Underground 
Westray management failed to provide adequate instruction on the use, 
and the limitations imposed on that use, of non -flameproof equipment. By 
its example, Westray management condoned, and even encouraged, illegal 
use of this equipment underground. [See page 155.] 
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Cable Damage 
Westray management seemed to condone the dangerous and haphazard 
practice of allowing temporary cable repairs to remain as permanent 
repairs. In so doing, management was in violation of section 85(2), 
rule 75, of the Coal Mines Regulation Act, which requires that such cables 
be properly vulcanized. [See page 157.] 

Main Ventilation Fan 
The main ventilation fan in any mine is fundamental to the safe operation 
of that mine and the safety of its underground workers. Notwithstanding, 
Westray management failed to instil any understanding of this fact in its 
workforce. On the contrary, workers were instructed to shut the fan down 
for maintenance without any provision for the safety of the workers. 
[See page 157.] 

Environmental Monitoring System 
The environmental monitoring system at Westray was not effective. Its 
problems were inherent not in the equipment, but in the manner in which 
it was installed and maintained. They can be summarized as follows: 

Equipment was installed improperly and an incorrect transmission cable 
was used. 
Initial difficulties were not resolved and the system was inoperative 
most of the time. 
Maintenance and resolution of faults in the system were left to an 
engineer -in- training with no previous experience in coal mines or with 
this type of equipment. 
That same engineer was allocated duties that conflicted between mine 
production and safety. 
There were not sufficient monitoring stations in strategic locations, 
especially in the Southwest sections. 
There was no scheduled maintenance or recalibration of gas sensors. 
[See page 163.] 

Equipment 
Roof bolting in conditions such as those experienced at Westray clearly 
jeopardized the health of the workers who were "gassing out" on a 
continual basis. The issue of methanometers on roof bolters leads us 
directly to the adequacy of ventilation in mining headings. If the 
ventilation of the headings had been adequate, methane would be cleared 
before bolting began. Westray management's trivialization of methane in 
working areas illustrates a serious disregard for or a misunderstanding of 
proper ventilation. [See page 168.] 

Westray management failed to provide properly maintained and 
appropriate equipment. Management thus failed in its fundamental and 
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overriding responsibility to ensure that underground workers were able to 
do their work in a safe environment. [See page 1681 

Management- Worker Relations 
Westray managers not only failed to promote and nurture any kind of a 

safe work ethic but actually discouraged any meaningful dialogue on 
safety issues. Management did so through an aggressive and authoritarian 
attitude towards the employees, as well as by the use of offensive and 
abusive language. Westray workers quickly came to realize that their 
safety concerns fell on deaf ears and that management's open -door policy 
was mere window dressing. [See page 176.] 

Occupational Health and Safety Committee 
Westray's joint occupational health and safety committee was ineffective. 
It never functioned as the Occupational Health and Safety Act envisaged, 
and for that management must bear responsibility. Management actively 
discouraged a safety mentality on the part of the workforce and failed to 
respond to safety concerns raised by committee members. [See page 183.] 

Production Bonus System 
It is clear from the evidence of the miners and from an outside expert's 
analysis of that evidence that the incentive bonus scheme based solely on 
productivity was not conducive to safety in the Westray workplace. 
[See page 187.] 

Working Underground - Conclusion 
The evidence before this Inquiry compels but one conclusion - the Westray 
operation defied the fundamental rules and principles of safe mining 
practice. Regardless of the theories, philosophies, and procedures that 
management espoused on paper, most notably in its employee handbook, 
it clearly rejected industry standards, provincial regulations, codes of safe 
practice, and common sense in the operation of the Westray mine. 
Management failed to adopt and effectively promote a safety ethic 
underground. Instead, management, through its actions and attitudes, sent 
a different message - Westray was to produce coal at the expense of 
worker safety. 

Westray management, from the chief executive officer, Clifford Frame, 
and the mine manager, Gerald Phillips, down to the line supervisor, had 
a fundamental duty to instil in the underground worker a respect for safety 
beyond other considerations. Management could do this through training, 
by example, and with continued monitoring at all levels. In trivializing and 
ignoring safety concerns, Westray management was significantly derelict 
in its duty to the workforce and seemed actively to promote a disdainful 
and reckless attitude towards safe mining practices. [See page 188.] 
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PART Two 

THE EXPLOSION: AN ANALYSIS OF UNDERGROUND CONDITIONS 

Chapter 6 The Explosion 

Sources of Ignition 
The source of ignition that caused the methane accumulation to catch fire, 
most probably, was the cutting mechanism or picks of the continuous 
miner, which, when they struck either pyrites or sandstone, caused sparks 
of sufficient intensity to light the gas. The gas would be ignited in much 
the same way that the spark from the flint of a cigarette lighter will ignite 
the gas emitted from the lighter reservoir. [See page 197.] 

Propagation 
The ignition caused a rolling methane flame to travel away from the 
working face of SW2 -1 Road and also propagated into the Lefthander, 
consuming all the oxygen in the roadways and leaving deadly quantities 
of carbon monoxide in its place. The rolling flame moved to SW2 -2 

Cross -cut, where it followed SW2 -B Road both inbye and outbye the 
cross -cut and continued as a rolling methane fire inbye SW2 -2 Cross -cut 
towards the roof bolter at the face. The rolling flame did not develop into 
a methane explosion, although it did increase in intensity. 

As the flame turned outbye SW2 -2 Cross -cut, three factors combined 
to cause the flame to propagate into a methane explosion, which, in turn, 
generated a preceding shock wave: the boom truck located in the 
intersection, the auxiliary fan in the cross -cut, and the change of direction 
of the flame down SW2 -B Road towards SW1 -B Road. The resulting 
shock wave then created greater pressure and increased turbulence, which 
caused dust particles to become airborne -just in time for the extreme heat 
of the trailing methane explosion to generate a full -blown coal -dust 
explosion. It is probable that this coal -dust explosion started at or near the 
Stamler feeder -breaker located about 30 m down SW2 -B Road outbye 
SW2 -2 Cross -cut. The resulting coal -dust explosion then moved rapidly 
through the entire mine, causing death and devastation in a matter of a few 
seconds. [See page 206.] 

Methane Layering 
Methane layering, the result of inadequate ventilation, was permitted to 
propagate, virtually undetected, throughout the Southwest 2 section. It 
provided a rich source of fuel for any ignition source to feed upon. 
[See page 217.] 
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The Barometer 
Westray mine management did not monitor the barometric pressure in any 
acceptable manner and neglected this significant factor in the maintenance 
of a safe and effective ventilation system. [See page 218.] 

The Water Gauge 
Westray mine management failed to provide a water gauge to monitor the 
ventilation conditions of the mine from the surface and, as a result of this 
omission, deprived the mine workforce of another significant safety - 
monitoring device. [See page 219.] 

Auxiliary Ventilation Ducting 
The combination of poor ventilation pressure, small ducting, lack of 
bratticing, and deficient ventilation controls made it almost impossible to 
clear methane from the working faces of the mine. Together, they are a 
further indication of incompetence or negligence in the safety planning 
and administration of the Westray mine. [See page 220.] 

Management Response 
During the period leading up to 9 May 1992, there was excessive untreated 
coal dust in the mine. Little or no effort had been made either to clean up 
that dust or to render it inert by the addition of sufficient stonedust. Mine 
management was aware of this problem, but failed to respond to 
complaints by employees or to the orders of 29 April 1992 from the 
Department of Labour. [See page 221.] 

Methanometer Tampering 
The evidence indicates that there was tampering with the methanometer 
on the continuous miner in the Southwest section. The evidence does not 
support a finding that this tampering in any way caused the explosion. 
[See page 227.1 

The Explosion - Conclusions 
It is unfortunate that we are unable to state with complete certainty what 
caused the death of the 26 miners in the early morning of 9 May 1992. 
Failing that, we must analyse the known facts, and the opinions based on 
those facts, and arrive at the most probable cause of death. To support 
these findings, we relied on the anecdotal evidence of miners and mine 
rescuers, the photographic evidence gained as a result of the RCMP 
investigations, and the opinions, based on this evidence, of the several 
experts. The opinion evidence of Andrew Liney, Don Mitchell, and 
Malcolm McPherson, although not always in agreement on every issue, 
leads to the conclusion that the miners in the Southwest 2 section were 
overcome by carbon monoxide and died almost immediately. This 
conclusion is consistent with an intense methane fire that consumed all the 
oxygen, producing carbon monoxide among other products of combustion. 
It is also consistent with the findings of the chief medical examiner as set 



618 Consolidated Findings 

out above. The miners in the North mains and the Southwest sections most 
probably died of a combination of carbon monoxide poisoning and severe 
bodily injuries. They would have died instantaneously. This is consistent 
with a coal -dust explosion and the severe physical force exerted by the 
shock wave preceding the actual coal -dust conflagration. 

Chapter 7 Ventilation 

The Main Ventilation System at Westry 
Generally, the regulating, control, and monitoring of the main airflow was 
inadequate and poorly planned. In some cases, the regulating devices 
contravened the requirements of the Coal Mines Regulation Act. In other 
cases, these devices were simply improperly constructed, as in the 
regulator in No. 2 Main between No. 9 and No. 10 Cross -cuts. 
[See page 243.] 

Throughflow Ventilation: North and Southeast Sections 
The ventilation system in the North Mains and Southeast sections of the 
mine was haphazard, reflecting little or no planning. Plastic stoppings 
were generally in a state of disrepair - increasing the leakage of air, 
promoting the recirculation of air, and decreasing the quality and flow of 
ventilation air. Faulty placement of auxiliary fans further decreased the 
flow and caused problems such as collapsed ducting, which remained in 
that state for unduly long periods. The placement of the auxiliary fans in 
these sections further diminished the airflow - to the extent that it was 
incapable of flushing liberated methane from the headings. The combined 
effect of all these deficiencies was to perpetuate poor air quality, the air 
circulating or recirculating within the sections at velocities too low to 
remove dangerous contaminants. Significantly, these conditions appear to 
have been tolerated, or even ignored, by a complacent or careless 
management. [See page 249.] 

Throughflow Ventilation: Southwest Sections 
The ventilation system in the Southwest section was consistently defective 
and inadequate. The ventilation system in the North Mains and the 
Southeast sections was also defective and inadequate. The defects 
included: 

poorly constructed plastic stoppings, permitting air leakage of up to 
55 per cent of the total airflow; 
the broken anemometer (with no replacement on site), which prevented 
the taking of airflow measurements for two weeks; 
low ventilation pressures and low airflows, which provided little or no 
air movement at the working faces where required to clear methane; 
intake air directed past the two plastic stoppings inbye the SW 1 -3 Cross- 
cut, which were leaking quantities of methane from the abandoned areas 
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into the active workings of the Southwest 2 section and contributing to 
the methane -layering problem; and 
placement of conveyors in an intake airway, necessitating the movement 
of non -permissible vehicles in the return airways. 

All these factors lead inexorably to the conclusion that Westray's 
management was either apathetic or, through incompetence, unaware of 
the implications of its actions and decisions in these crucial matters. 
[See page 256.] 

Auxiliary Ventilation at Westray 
The auxiliary ventilation system at the Westray mine was defective in 
several ways. Some of the more hazardous defects were: 

It was ineffective in removing the methane from the working face. 
The exhaust system of auxiliary ventilation (used in all but one location) 
was contrary to the Coal Mines Regulation Act and Westray's own 
Manager's Safe Working Procedures. 
In most cases, the ventilation ducting was too small for the size of the 
auxiliary fans. This situation resulted in high resistance in the ducts and 
excessive suction, which caused collapsing of the ducts and loss of 
ventilating air to the working faces. 
Poor airflow to the face permitted the accumulation of high levels of 
methane, which, in turn, caused the continuous miner to shut down until 
the methane was cleared and safe operating levels attained. To alleviate 
this gas accumulation and direct more intake air to the working face, 
miners would, on occasion, block the ventilation ducting serving the 
roof bolters -a reckless and foolhardy practice. [See page 264.] 

Ventilation Planning for Westray 
Ventilation planning for the Westray mine did not address the 
requirements for a comprehensive system of fresh -air circulation and 
methane removal. The plan on which the ventilation was based was merely 
a brief outline in a feasibility study. A comprehensive engineering study 
by competent ventilation experts was not completed and documented 
before approvals were requested. The regulating agency, in this case the 
Department of Natural Resources, could not assess the efficiency or the 
safety of the ventilation system of the proposed Westray mine. 
[See page 271.] 

Chapter 8 Methane 

Methane Problems during Active Mining 
At Westray, the machine -mounted methanometers and their automatic 
shut -off feature were regarded as a nuisance to be outwitted or eliminated, 
rather than as essential safety devices. The deliberate interference with the 
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methanometers makes it clear that production of coal was to be maintained 
at all costs, and with blatant disregard for safety. [See page 292.] 

Any of several situations could easily have resulted in an ignition of 
methane leading to a coal -dust explosion. It follows, therefore, that the 
incident that actually caused the ignition in the early hours of 9 May 1992 
was not an aberration, but simply one more in a frightening series of 
events that, sadly, had become commonplace at Westray. [See page 292.] 

The Explosive Environment 
The problems associated with methane gas at the Westray mine originated 
with a failure to recognize the significance of the permeability of the 
Foord seam, and in not giving due consideration to the mining history of 
the Pictou coalfield. They ended with the explosion on 9 May 1992. 
Between those two points in time, there is a sad litany of causal factors 
relating to the emissions of methane at Westray and the attempts made to 
maintain coal production within poorly and incompetently managed 
ventilation systems. The following circumstances, which existed at various 
times and at various locations throughout the mine, coupled with the 
apparent management attitude of "coal production at any cost," provided 
the environment that would convert a spark at the continuous miner 
heading into a rolling methane fire and explosion: 

failure to plan adequately for substantial emissions of methane or to take 
into account the historical evidence of such emissions; 
continued mining in areas where pillars were crushing, hence producing 
higher quantities of gas; 
falling barometric pressure for 42 hours prior to the explosion and the 
resulting increase in gas emission; 
failure to maintain a barometer on the surface of the mine to track 
changes in atmospheric pressure; 
insufficient ventilation in headings to dilute methane efficiently; 
inadequate air velocities to promote mixing of the gas or to inhibit the 
formation of methane layers; 
use of series ventilation, which resulted in a loss of air quality; 
uncontrolled partial recirculation of air within the ventilation structure; 
failure to keep auxiliary fans operating continuously; 
failure to employ a degassing procedure before switching on an auxiliary 
fan when a flammable atmosphere had been observed in a heading, 
contrary to company guidelines; 
inadequate ventilation ducting, which was allowed to fall into disrepair; 
obstruction or constriction of ventilation ducting in headings being roof 
bolted, to keep the continuous miner from gassing out in adjoining 
headings; 
travelling of intake air past the entrances to old workings - particularly 
the Southwest 1 workings, which were known to contain large volumes 
of methane and were improperly sealed; 
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relocation of machine- mounted methanometer monitor heads away from 
their correct location on the continuous miner jibs, thus defeating their 
purpose; 
interference with the set points or readouts of continuous miner 
methanometers so that the machine would operate in higher 
concentrations of methane; 
operation of a continuous miner with no machine -mounted 
methanometer; 
operation of roof bolting equipment where methane layers existed to the 
extent that workers near roof level presented symptoms of oxygen 
deficiency; 
failure to keep dust scrubbers operating at all times when a continuous 
miner was working; 
use of compressed air equipment to remove methane from a roof cavity; 
failure to provide roof bolting crews with the means of detecting 
methane; 
failure to contain methane accumulation in an abandoned area by 
adequate seals, or to control it by adequate ventilation; 
failure to detect and control a layer of methane issuing from an 
abandoned area; 
inclined workings that promoted methane accumulations in the higher 
elevations without the necessary air velocity to disperse this 
accumulation; 
falls of ground that left roof cavities in which methane could accumulate 
without any attempt to clear those cavities or fill them; 
inclined entries that facilitated the upward progression of methane 
layers; 
failure to check for methane layers or to provide the equipment 
necessary to perform such searches; and 
an appalling lack of safety training and indoctrination, especially 
respecting new underground miners, on the general properties of 
methane and its propensity to rise to the roof and form layers that at 

some point would be explosive. 

It should be understood that not all these conditions were necessary, at any 
one time, to provide the explosive environment that was present on 9 May 
1992. They are all listed here to give some indication of the laxity, or the 
incompetence, or the apathy, or the carelessness that seemed to permeate 
Westray management and in turn to have a negative effect on the 
underground workers, who were lulled into a sense of "it can't be all that 
bad." [See page 304.] 

The attitude of Gerald Phillips towards the methane problem is both 
difficult to understand and dangerous: difficult to understand because his 
early training in the United Kingdom would have trained him in the perils 
of dealing casually with methane; dangerous because his casual attitude 
permeated Westray management, creating and perpetuating a serious 
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safety defect. Phillips, by his training and experience, must have known 
better. 

Chapter 9 Dust 

Summary of Dust Problems at Westray 
Mine management, led by Gerald Phillips and Roger Parry, had the 
primary responsibility to keep the mine safe. With regard to coal dust, 
safety measures included: 

removing coal dust from the mine; 
ensuring that the mine floor, ribs, and roof were adequately stonedusted 
so as to render inert any remaining coal dust; and 
regularly collecting and testing coal -dust samples to monitor 
combustibility. 

Management was aware of these duties, as evidenced by the schemes set 
out in the Manager's Safe Working Procedures, yet it failed to discharge 
these responsibilities by ignoring its own procedures as well as the 
requirements of the Coal Mines Regulation Act. Westray management 
seemed to have adopted a cavalier attitude towards mine safety generally 
and the treatment of coal -dust hazards in particular. [See page 347.] 

The Department of Labour inspectorate knew, or ought to have known, 
that management was continually out of compliance with even the most 
basic safety requirements of the act in respect to treatment of coal dust in 
the Westray mine. 

In spite of the continued failure of mine management to comply with 
requests and demands respecting treatment of coal dust, the inspectorate 
made no effort to enforce those demands. This failure to enforce the law 
was painfully and tragically evident when the orders of 29 April 1992 
were ignored, even though two of them required immediate action, and 
even though an inspector was at the mine site on 6 May 1992. The 
inspectorate was derelict in its responsibility to safeguard the welfare of 
the underground miners at Westray by failing to ensure compliance with 
the housekeeping and treatment requirements of the Coal Mines 
Regulation Act respecting coal dust. [See page 347.] 

Chapter 10 Ground Control 

Mining Conditions 
The following combination of mining conditions made Westray a 
potentially difficult mine to develop and operate: 

depth of coal in the mining area 
thickness of the seam 
relatively steep pitch of the seam 
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virtually unknown faulting in the mining area 
poor roof quality 
wide entries. 

The cost of operating in such an adverse environment and the inherent 
uncertainties would suggest that the financial viability of the Westray 
project should have been in doubt from the very beginning. [See page 356.] 

Lack of Continuity in Planning 
In spite of several warnings of potentially serious ground control 
problems, the management of Westray proceeded with mine development 
without having completed verification of many of the tentative estimates 
contained in several feasibility studies. [See page 366.] 

Ground Control Problems 
Mining at Westray consistently encountered unexpected and adverse 
geological conditions. It is obvious that Westray managers were ill 
prepared to deal with these conditions, and, as a result, when they 
encountered an unexpected condition, they did not know how to deal with 
it. [See page 372.] 

Southwest 1 

Miners were chased out of the Southwest 1 section in March 1992 as a 
result of horrific ground conditions. This is a clear indication that Westray 
management had not yet learned to operate the mine safely and 
productively. Without adequate planning, management was confronting 
each problem on an ad hoc basis and was still searching for solutions up 
to the time of the explosion. [See page 377.] 

External Expertise 
Westray management, from the chief executive officer down, seemed 
unable to implement the advice of competent professionals. This 
incapacity discloses a serious defect in the Westray management mentality 
that is probably related to a combination of incompetence and 
inexperience. 

Several basic points may be drawn from the Westray experience: 

Comprehensive planning should be done as far in advance as possible 
so that problems may be anticipated and surprises kept to a minimum. 
This was not evident in the manner Westray attempted to deal with its 
ground control problems. 
It seems almost axiomatic that an underground coal mine should retain 
the services of competent management and engineering personnel with 
proven experience and technical competence. Westray was significantly 
lacking in this regard. [See page 380.] 
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Impact of Ground Control on the Explosion 
Perhaps the most serious effect of the ground control problems that 
burdened the Westray mine was not physical but mental. The adverse roof 
and rib conditions posed a continuous hazard and hampered production. 
Major falls week after week, daily overbreaks, and the ultimate loss of 
Southwest 1 must have constituted a serious threat to the mining crew and 
placed Westray management under considerable stress. It was probably 
obvious to everyone concerned that the very existence of the mine was in 
question. Senior managers were preoccupied with finding the solution to 
the ground control problems. As a result, attention was diverted from 
other major issues and hazards. Although it is impossible to quantify the 
contribution of such a major diversion to the disaster, it was likely 
significant. 

Diversion of Attention 
The entire ground control situation at the Westray mine is singularly 
significant in that it typifies the lack of planning, of competence, and of 
responsibility of senior Westray management. The response of Westray 
management to these continuing problems seemed to exacerbate them and 
divert attention from other serious safety concerns. In the result, the entire 
safety mentality at Westray deteriorated while management was consumed 
with its apparent inability to deal with ground control. [See page 382.] 

PART THREE 

THE REGULATORS: DEPARTMENTAL AND MINISTERIAL RESPONSIBILITY 

Chapter 11 Department of Natural Resources 

After the transfer of the inspectorate from the Department of Natural 
Resources to the Department of Labour in 1986, there was little or no 
communication between these departments even though communication 
and cooperation were essential for the proper conduct of their respective 
statutory regulatory duties. [See page 392.] 

Duty to Ensure Safety 
The various officials in the Department of Natural Resources either 
misunderstood or overlooked the overriding responsibility to ensure that 
Westray's mine plans were inherently safe. The department also failed, 
either through the Department of Labour inspectorate or through its own 
initiative, to ensure that any inherent safety concerns were being met by 
the company. [See page 401.] 

Duty to Monitor for Compliance with Approved Plans 
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The transfer of the inspectorate from the Department of Natural Resources 
to the Department of Labour created serious gaps in the inspection and 
approval process, which neither department attempted to address. Officials 
in each department were satisfied to eschew any responsibility for these 
matters, assuming that the other department would fill the gaps. Those 
responsible for the regulation of Westray did not turn their minds to the 
issues until the mine blew up, at which time they were forced to seek some 
explanation for the failure of the regulatory regime. [See page 403.] 

The Department of Natural Resources failed to accept responsibility for 
enforcing provisions of the Mineral Resources Act and to perform its 
regulatory role with the rigour required to ensure that Westray was 
running a safe and efficient operation. [See page 404.] 

Geological Background 
The strongly expressed position of Robert Naylor, a Department of 
Natural Resources geologist, that further geological work was required 
before the Westray project was approved, appears to have been well 
founded. It deserved more attention than it was accorded by more senior 
professionals in the department. By not addressing his concerns, Pat 
Phelan and Don Jones were remiss in their duty to take reasonable 
measures to ensure that the Westray mine plan would "result in efficient 
and safe mining." [See page 410.] 

Westray Mining Proposal 
The lack of a final mine plan was a significant factor in the overall 
planning of Westray. The department should have insisted that the 
company prepare a mine plan that addressed the issues of safe and 
efficient mining. [See page 410.] 

Provincial Approval Process 
The Department of Natural Resources issued a mining lease without 
satisfying the overriding provisions of section 90(1) of the Mineral 
Resources Act - namely, that "the project will result in efficient and safe 
mining." The department was wrong to do so. [See page 415.] 

Submission and Review of Westray's Application 
The review of the Westray application by the Department of Natural 
Resources was inadequate. The director of mining engineering infringed 
his own responsibilities by not maintaining the department's operating 
practices at a high level to keep pace with changing technology. Westray 
was a so- called high -tech mining operation, using mining techniques and 
equipment new to the Nova Scotia regulators. Before approving the 
Westray application, the department should have familiarized itself with 
this new technology in order to judge its suitability in the context of the 
Foord seam. The department's approach was not acceptable, and the 
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expressed view that the application met the basic requirements of the 
legislation cannot rationalize that approach. [See page 416.] 

a 
41 

Tunnel Realignment 1 41 

Westray Coal failed to advise the Department of Natural Resources of its 
first tunnel realignment. When the department learned of the change and 41 
informed the company of the proper channels to be followed, the company a 
proceeded to request departmental approval. Although the department 

411 appeared to express valid concerns about the realignment, the record 
indicates that the department approved the change without the company's 
first having addressed those concerns. [See page 422.] 

Extent of the Department's Responsibility 
The Department of Natural Resources had a statutory duty to ensure that 
the mine plans provided for safe and efficient mining. In light of the a 
inadequacy of the mine plans submitted by Westray and the ineffectual 
reviews of these plans by the department, it was in breach of this "safety" 
responsibility. [See page 445.] 

Monitoring for Compliance with Approved Plans a 
It is highly probable that officials of the Department of Natural Resources 
knew of the unapproved changes to the mining plan at Westray but . 
declined to take any action to ensure compliance with the legislation. 
[See page 448.] 

The Department of Natural Resources failed to monitor the Westray mine 
operation to ensure that the mining permit holder was conducting the 
mining operations at Westray "in conformity with the approved mining 
plan as revised from time to time." [See page 448.] 

Chapter 12 Department of Labour 

Mine Inspection Division 
The training and experience of the inspectors responsible for Westray were 
inadequate. Their performance was also diminished by a lack of guidance 
and supervision. Claude White, the director of mine safety, did not do his 
job of monitoring the system and ensuring that any difficulties were 
corrected. [See page 463.] 

The inspectorate did not routinely review Westray's mine plans. A review 
of approved plans might have revealed potential safety problems that were 
not obvious during inspections. Competent review by regulators might 
have moved the company to consider changes more carefully. 
[See page 467.] 

a 

e 
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Albert McLean was not competent to perform all the duties of a mining 
inspector or to enforce routinely the provisions of the Coal Mines 
Regulation Act. Even in those areas where he should have had 
competence, he failed to perform his duties with diligence or concern. His 
performance was unacceptable, and this fact ought to have been obvious 
to his supervisors. His supervisors ignored or glossed over his 
inadequacies and made no effort to supervise, train, or direct him, or to 
monitor his activities at Westray. 

John Smith was qualified for his position as electrical -mechanical 
inspector. In those areas he seemed to perform with some competence. He 
did not perform his duties with the aggressiveness and vigour needed to 
offset the attitudes and laxity of Westray management. 

Neither Smith nor McLean was given a clear indication of his duties 
and responsibilities. Both Smith and McLean followed the version of the 
internal responsibility system as determined by Jack Noonan and 
promoted by Claude White. 

By and large, the performance of Smith and McLean as mine safety 
inspectors at Westray was inadequate and did little to convey to an 
aggressive and disdainful Westray management that safety was paramount 
and that non -compliance with safety rules and regulations would not be 
tolerated. [See page 468.] 

Perception of Mandate 
Jack Noonan erred in advocating his version of the internal responsibility 
system (IRS), and in claiming that inspectors could enforce the Coal 
Mines Regulation Act properly while following directives based on his 
version of the IRS. [See page 468.] 

Department of Labour and Internal Responsibility 
Jack Noonan, as executive director of occupational health and safety, held 
a perspective of the internal responsibility system inconsistent with usage 
in other jurisdictions and with the statutory obligations of the inspectorate. 
This passive and apathetic approach sent two messages to those in the 
inspection service: (1) that health and safety were primarily the 
responsibility of employer and miner; and (2) that the inspectors' role was 
one of training and persuasion, to be undertaken usually in response to the 
initiative of management or workers. For whatever reason, Noonan 
virtually abdicated any leadership role and must bear substantial 
responsibility for the failures of the inspectorate. [See page 471.] 

Internal Responsibility in Nova Scotia 
It is abundantly clear that the provincial inspectorate used the concept of 
the internal responsibility system to divert attention from its own 
responsibilities. It is not so clear whether this was done as a matter of 
practice or after the fact to justify many of the deficiencies of the 
inspectorate, which only became apparent after the explosion of 9 May 
1992. [See page 477.] 



. : 

The Inspectorate at Westray: Applying the Regulatory Regime 
The Westray joint occupational health and safety committee was given 
little assistance or encouragement from either the company or the 
inspectorate. The company clearly did not want an effective committee. 
The inspectorate, operating under Noonan's strange interpretation of 
internal responsibility, adopted a passive and non -interventionist approach, 
ensuring that the committee would be ineffectual. [See page 483.] 

Pattern of Inspections 
The inspectorate normally gave Westray management notice of its 
impending inspections. By so doing, the inspectors could not be assured 
that the conditions they encountered truly reflected the regular condition 
of the mine. [See page 488.] 

Department of Labour inspectors were regularly accompanied by 
management on their inspections. One consequence was to discourage the 
miners from discussing conditions with the inspectors. Workers 
underground did not have open communication with the inspectors. 
[See page 489.] 

The inspectorate relied on Westray management for guidance and choice 
of inspection routes. Such reliance led to careless inspection and ignorance 
of the true state of operations underground at Westray. [See page 489.] 

e 

e 
Records of Inspections 
The department 's own records of dealings with Westray were sometimes 
altered. The editing removed some references to potentially embarrassing 
matters. In one instance, for example, references to extended deadlines for 
producing stonedusting and dust sampling plans were changed. 

Claude White's explanations for the altering of departmental records were 
not credible. The altering of official minutes made it more difficult to 
follow up on important safety matters that were central to the Department 
of Labour's mandate. [See page 491.] 

The Carl Guptill Saga e 
The inspectorate's actions in the Carl Guptill incident were a disservice to 41 
a miner with a legitimate complaint, and a clear message to other members . 
of the Westray workforce that the inspectorate was not going to support 
them in any safety- related confrontation with the management. The 
significance of this incident ought not to be understated. It is clear: (1) that r 
the Department of Labour did not investigate all the complaints raised by 41 
Guptill; (2) that department officials, in the cursory investigation . 
conducted, relied on statements prepared by the company without 
sufficient verification; (3) that department officials revealed the name of 
the complainant to the company; and (4) that references to the complaint a 

e 
e 
e 
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were removed from meeting minutes in an apparent effort to avoid 
confrontation with the company. [See page 498.] 

Extent of the Department's Responsibility 
Claude White is a professional and experienced mining engineer. His job 
was to see that the mine inspectorate enforced the Coal Mines Regulation 
Act and the Occupational Health and Safety Act. He failed to do so. 
[See page 500.] 

The inspectors' handling of the equipment permits was inadequate. They . made errors in paperwork and communicated poorly among themselves. 
They permitted Westray management to intimidate them and ignored the 
concerns of the miners and the input of the safety committee. They left the 
enforcement of the conditions for equipment use with Westray officials. . [See page 501.] 

O 
The Department of Labour in general, and the inspectorate in particular, 
was markedly derelict in meeting its statutory responsibilities at the I Westray mine. This company demonstrated a disdain for any regulatory I regime, whether the regime concerned the safe design of the mine or the . safe operation of that mine. The inspectorate had its own duties to carry 
out, as enumerated in the legislation, and it failed to do so. It must be 
profoundly unsettling to the people of Nova Scotia to realize that the I department 's safety inspectorate is so demonstrably apathetic and 

s incompetent. 

s 
The Department of Labour was ill prepared for the task of regulating 
Westray. The inspectorate was untrained, poorly supervised, and I improperly motivated. No efforts were made, through either training or 

S motivation, to develop a competent inspectorate capable of monitoring a 
safety program at Westray. Even those sections of the Coal Mines . Regulation Act that could have been of benefit to the Westray worker were 
largely ignored. By and large, through incompetence and apathy, the 
inspectorate of the Department of Labour did a disservice to the Westray 

s miners and the people of Nova Scotia. [See page 506.] 

s 
Chapter 13 The Politicians and Ministerial Responsibility 

s 
Political Involvement in the Westray Project 

. The take -or -pay agreement between the province and Westray was a legal 

10 so 
enforceable contract. Donald Cameron was clearly in error when he 

so firmly stated that the province would never be called on to honour it. . [See page 515.] 
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Ministerial Responsibility and the Transcript Evidence 
Donald Cameron, both as cabinet minister and as premier, did not have a 
clear understanding of his role or that of cabinet respecting the acceptable 
level of political support for projects or the relationship between the 
minister and his department in dealing with such projects. [See page 522.] 

PART FouR 

THE AFTERMATH: RESCUE EFFORTS AND THE INQUIRY 

Chapter 15 Rescue Efforts 

Observations of the Rescuers 
Although the Westray mine -rescue teams and the teams from other parts 
of Nova Scotia and from New Brunswick were well trained and proficient 
in the performance of their rescue duties, the company was ill prepared for 
any disaster, let alone one of the magnitude of 9 May 1992. The company 
lacked a cohesive disaster plan, including a call -out list and an emergency 
procedures manual. [See page 559.] 

The mine -safety personnel from the Department of Labour seemed to have 
a rather ill -defined role in the rescue operation, and director of mine safety 
Claude White seemed to play only a peripheral role in the operation. 
[See page 560.] 

There appeared to be a shortage of self -contained breathing devices on 
site, which resulted in some delay while self -contained self -rescuers were 
brought in from elsewhere. There was a lack of the safety tools and testing 
devices essential to reduce the hazards of post -explosion rescue attempts. 
[See page 560.] 

Community groups, volunteer medical emergency persons, volunteer 
firefighters, the telephone company, the RCMP, and other support groups 
responded with admirable haste and dedication. A more precisely defined 
role and more efficient on -site organization could have assisted these 
support groups in carrying out their respective tasks more productively. 
[See page 560.] 



PART ONE 

PRELUDE TO THE TRAGEDY: HISTORY, DEVELOPMENT, AND OPERATION 

Chapter 3 Organization and Management 

Provisional certification 
1 No provisional mining certificates should be issued in any circumstance. 

The process of granting certification based on status in other jurisdictions 
must be refined to ensure that qualifications are consistent with provincial 
requirements. The burden should be on the applicant to establish that his 
or her qualifications are sufficient to support the requirements for the 
certification sought. Any person granted certification based on status in 
another jurisdiction should be required to be examined in Nova Scotia for 
such certification at the earliest reasonable time. [See page 87.] 

Job descriptions 
2 Every position in a mine should have a written job description setting out 

the duties and responsibilities of that position, with particular reference to 
safety. Each employee should be provided with a copy of his or her job 
description. A copy of all job descriptions should be prominently 
displayed in an area frequented by employees. [See page 87.] 

Chapter 4 Training at Westray 

The key to any successful regulatory regime is compliance, and the key to 
compliance is enforcement. As has been so graphically illustrated in the 
Westray experience, regulations, no matter how effective on paper, are 
worthless when they are ignored or trivialized by management and when 
their enforcement is in the hands of an apathetic and insensitive 
inspectorate. The recommendations that follow are neither innovative nor 
unique. They merely present a minimal outline of the basics to ensure that 
workers are "safety trained." 

Role of the regulator 
3 One regulatory organization (such as the Department of Labour or a board 

of examiners) should be responsible for certifying workers in underground 
coal mines in Nova Scotia. [See page132.] 
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4 Before approving the start-up of any underground coal mine, the regulator 
should review and amend the standards of certification to ensure the 
following: 

(a) Standards of certification fit the mining methods and technology of 
the proposed mine. 

(b) All positions in the mining operation are filled by people with the 
qualifications and experience necessary to do their jobs safely. 

(c) The system of certification applies to every person required to work 
underground. Categories of certification should include (at a 
minimum) coal miner, electrical tradesperson, mechanical 
tradesperson, surveyor, engineer, mine rescue person, and the various 
levels of supervisors and managers. 

(d) Trainers have the necessary qualifications and experience. 
[See page 132.] 

5 The regulator should establish a model curriculum consistent with 
established standards and practices in the coal mining industry. 
[See page 132.] 

Role of the mine operator 
6 The mine operator should be required to have in place a training program, 

approved by the regulator, for every position in the workplace. The mine 
operator's training proposal must: 

(a) conform to or be more rigorous than the model curriculum; 
(b) show when, how, and what training will be done; 
(c) incorporate annual refresher training and safety education; 
(d) provide for adequate orientation to the mine for all new employees, 

including those with experience in coal mines; and 
(e) include complete and sufficient training for operators of individual. 

pieces of mining equipment prior to their being assigned operating 
positions. [See page 133.] 

Role of the mine operator and the regulator 
7 The mine operator should be required to keep training and work history 

records for applicants for certification. The regulator should: 

(a) check applicants' records, making sure that training is taking place; 
and 

(b) test applicants for certification in a manner that establishes whether 
underground workers are trained sufficiently to work safely. 
[See page 133.] 

Role of the joint occupational health and safety committee 
8 The mine's joint occupational health and safety committee should 

periodically review training standards, policies, and programs to make 
sure that they adequately reflect changing technology and mining 
conditions and practice within the mine. [See page 133.] 
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Chapter 5 Working Underground at Westray 

Incentive plans 
9 Incentive bonuses based solely on productivity have no place in a 

hazardous working environment such as an underground coal mine. Such 
schemes should be replaced, where practical, by safety incentives that 
include three principles: 

(a) The incentive plan should be developed cooperatively with the 
employees to whom it will be addressed. 

(b) Both group safety performance and individual safety performance 
should be rewarded. 

(c) All employees, whether underground or on surface - workers, 
supervisors, and middle managers - should be included. 

If properly instituted, such a safety incentive plan may well have its own 
productivity rewards. [See page 188.] 

PART Two 
THE EXPLOSION: AN ANALYSIS OF UNDERGROUND CONDITIONS 

Chapter 7 Ventilation 

Overriding principles 
10 The overriding principle in mine ventilation must be that the mine is 

properly ventilated at all working times. It is the primary duty of the mine 
manager to ensure this proper ventilation. 

(a) All active working places should be ventilated by a current of fresh 
air containing not less than 19.5 per cent by volume of oxygen and 
not more than 0.5 per cent by volume of carbon dioxide. 

(b) Each working face should receive fresh air of sufficient volume and 
velocity to dilute and render harmless all noxious or flammable gases 
and maintain all working and travelling areas in a safe and fit 
condition. [See page 276.] 

Ventilation plan 
11 No mine should start up without a comprehensive ventilation plan 

approved by the regulator. The ventilation plan should be subject to at 
least an annual update, and any changes in the interim should be subject 
to approval by the regulator. [See page 276.] 
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12 The ventilation plan should contain details of the system proposed, or of 
amendments to the existing approved system, and should indicate: 

(a) the limits of the mine property and any adjacent workings, as well as 
any abnormal conditions; 

(b) the location and detailed specifications of all surface fans and all 
surface openings; 

(c) the direction, velocity, and volume of air at each mine opening; 
(d) all underground workings, including location of all stoppings, 

overcasts, undercasts, regulators, doors, and seals; 
(e) the method of sealing worked -out areas, provisions for air sampling 

behind any such seals, and the manner in which such sealed areas will 
be vented into return air passages (ensuring that no intake air is or 
could be passing any sealed -off area); 

(f) the location of all splits and the volume of fresh air entering each split 
and of return air at each cross -cut in a room -and -pillar mine and at 
each working face; and 

(g) the locations for the measurement of air in the mine to ensure the 
proper ventilation at all times. [See page 276.] 

13 The mine operator should employ or retain the services of a qualified 
ventilation engineer to assist in the preparation of all ventilation plans or 
amendments to such plans. The ventilation engineer should sign any 
ventilation plans or amendments before they are submitted to the 
regulator. [See page 277.] 

14 The regulator may submit plans or amendments to a qualified mine 
ventilation engineer for review, and any fee for such review should be the 
responsibility of the mine operator. The regulator may require 
modifications to the plan in the interests of safety. [See page 277.] 

Fans 
15 The regulator, in consultation with a qualified ventilation engineer, should 

draft regulations dealing with main fans and auxiliary fans. These 
regulations should include: 

(a) details of the design, installation, operation, maintenance, and 
inspections of such fans; and 

(b) requirements for instrumentation, the recording of data from such 
instrumentation, and the filing of this data with the regulator. 
[See page 277.] 

16 No booster fan should be installed underground without the approval of 
the regulator. [See page 277.] 
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17 Every main ventilating fan should be mounted above ground in a fireproof 
fan house located at a safe distance from any mine opening and offset 
from any such openings or connections. The fan house should be equipped 
with a weak wall or explosion door located in a direct line with any 
possible explosion forces. Every main fan should be equipped with an 
audible alarm that sounds automatically if the fan stops or slows down. 
[See page 277.] 

18 Where any fan used in ventilating a mine stops for any reason, the area 
affected should be immediately evacuated. No auxiliary fan should be 
restarted until a qualified person has inspected the area and found it to be 
safe and free of gas. The area should not be re- entered until the ventilation 
has been restored to the required level and the area has been found to be 
safe and free of gas by a qualified person. If any fan remains stopped for 
more than 30 minutes, the mine operator should report the relevant 
circumstances to the regulator. [See page 277.] 

Equipment and materials 
19 The regulator, in consultation with a qualified ventilation engineer, should 

draft regulations dealing with requirements for ducting, brattice, stoppings, 
locations of measuring devices, and sealing of abandoned sections of the 
mine. All brattice cloth, ducting, and materials used for constructing 
stoppings should be of fire -resistant material. [See page 277.] 

20 Equipment used to ventilate an underground coal mine should be of a type 
approved by the regulator and should be installed in an approved manner. 
Equipment, materials, or procedures not previously approved may be 
approved if the regulator is satisfied that the same measure of protection 
is provided to the underground worker. [See page 277.] 

Operation of the ventilating system 
21 Unless specifically approved in writing by the regulator, no more than one 

mechanized coal mining unit should operate in each ventilation split. Each 
split should be provided with a separate supply of fresh air. [See page 278.] 

22 Ventilating air should not be recirculated without the written consent of 
the regulator. [See page 278.] 

23 The mine operator should employ a qualified mine ventilation technician 
to be responsible for the operation and maintenance of the ventilation 
system. The ventilation technician should measure the airflow and sample 
the air quality in the mine at approved intervals of at least once a month 
for the whole mine and weekly for working areas. The results of 
ventilation and air quality tests should be recorded and a copy of such 
record should be filed with the regulator. [See page 278.] 
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Air quality 
24 Workers should be removed from any area in a mine where the 

concentration of dust or noxious gases in the air exceeds the standards set 
out by the American Conference of Governmental Industrial Hygienists 
(ACGIH). [See page 278.] 

25 Devices used for testing air quality, velocity, and volume should be of a 

type certified and approved for such use by the Canada Centre for Mineral 
and Energy Technology (CANMET), the Approval and Certification 
Center of the Mine Safety and Health Administration (MSHA), the 
Canadian Standards Association (CSA), or other such equivalent testing 
body. [See page 278.] 

Chapter 8 Methane 

Methane is an integral part of coal and coal mining, a by-product of the 
natural geological and decaying forces that caused the coal to form. My 
recommendations address issues of monitoring and control, as well as 
degasification. With respect to the former, the U.S. ventilation 
requirements, set out in Part 75 of Title 30, Mineral Resources, of the 
Code of Federal Regulations [30 CFR 75], provide an excellent reference 
point. I have been greatly influenced by their specificity, which I have 
considered in the context of the terms of reference of this Inquiry as set out 
in the Order in Council. 

Monitoring and control: Basic requirements 
26 The level of methane in an air intake to the working face of the mine 

should not exceed 0.5 per cent by volume. 

(a) If the methane level exceeds 0.5 per cent by volume, the ventilation 
technician or other qualified person must take steps to adjust the 
ventilation system to dilute the methane to acceptable levels. 

(b) If the methane level in any part of a mine reaches or exceeds 2 per 
cent by volume, all workers must be evacuated from the affected area. 

(c) The airflow throughout the mine, including the mine face, should be 
such that methane will be diluted to a level below 0.5 percent by 
volume, as measured at least 30 cm from the roof or ribs. 

(d) The velocity of air throughout the mine should be sufficient to 
prevent the formation of methane layers. [See page 313.1 

Monitoring and control: Measuring methane 
27 Each crew at the working face of a mine should include a person trained 

in the use of a methanometer. This person should carry, while in the mine, 
an approved device or devices capable of testing for both methane and 
oxygen, and capable of testing at the roof and in roof cavities for layering. 
[See page 313.] 
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28 The mine operator should provide suitable testing and calibrating facilities 
on the mine surface. Methanometers should be tested for accuracy before 
each shift and calibrated as required. [See page 313.] 

29 If the locked flame safety lamp is used at all, it should be handled only by 
persons who have received adequate training in its assembly and 
operation. No lamp should be reignited underground unless the methane 
content in the ambient air is 0 per cent, as determined by a methanometer. 
[See page 313.] 

Mining equipment 
30 If the methane level in the area reaches or exceeds 1 per cent by volume, 

any electrically operated equipment in use should be shut down, and any 
shotfiring being carried out should be discontinued. 

(a) In addition to other safety devices, any electrical equipment operating 
at the mine face or in reasonable proximity, as established by the 
regulator, should be equipped with a methane -monitoring device 
capable of continually monitoring the methane content of the air. 

(b) If the methane content exceeds 1 per cent by volume, the methane 
monitoring device should automatically shut down the electrical 
equipment. 

(c) The electrical equipment should not be re- energized until a qualified 
person certifies that the methane content in the air has been diluted to 
a safe level. (30 CFR sets out this requirement as it applies to mines 
under the jurisdiction of the U.S. Mine Safety and Health 
Administration.) 

(d) The methane monitors installed on electrical equipment should be 
kept operative at all times and tested weekly for accuracy. Sensors 
should be affixed to the equipment as close to the working face as 
practicable. [See page 313.] 

31 The operation of mobile diesel -powered equipment underground should 
be regulated to ensure that the health and safety of the workforce is not 
endangered or impaired by such operation. [See page 314.] 

Atmospheric monitoring system 
32 The regulator may require, as part of the mine development plan, a plan 

for the installation of a remote system for monitoring the mine 
atmosphere, with appropriate audible alarms and recording devices. Such 
a monitoring plan should include the provision that a qualified person 
must be at the remote monitoring station at all times that the mine is 
operating. [See page 314.] 
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Degasification 
33 As a prerequisite to the resumption of underground coal mining at Westray 

or elsewhere in the Pictou coal basin, the province should require the 
completion of a study into the safety and economic factors involved in 
drainage of the coalbed methane in the mining area concerned. 
[See page 314.] 

34 Every mine development plan should include complete details of any 
program or process designed to drain methane from the coal seam before, 
during, and after mining. The regulator could waive this requirement if 
satisfied that the program or process would be impractical and that general 
mine safety would not be compromised. [See page 314.] 

Chapter 9 Dust 

Coal dust is a major health and safety hazard in underground coal mines. 
When the hazard of methane is combined with excessive and untreated 
coal dust, the potential for disaster, as tragically demonstrated at 
Westray, is very real. 

In Nova Scotia, section 70(1) of the Coal Mines Regulation Act 
requires that the floor, roof and sides of the road and the working places 
in a mine "shall be systematically cleared so as to prevent, as far as 
practicable, the accumulation of coal dust.... " Section 345 of the Alberta 
Coal Mines Safety Regulations requires that "IN efore a part of a road is 
dusted for the first time with rock dust, it shall be cleaned as thoroughly 
as possible of all combustible dust." The U.S. regulations go into greater 
detail respecting this "housekeeping " function. 

Housekeeping 
The first line of defence in the battle to neutralize the coal dust seems to 
be good, old-fashioned housekeeping. 

35 Every coal mine operator should prepare a program for the regular clean- 
up and removal of coal dust and other combustibles from the floor, roof, 
and ribs of roadways and work areas in the mine. A copy of the program 
should be filed with the regulator, who may require changes in the clean- 
up program if it does not comply with accepted industry standards. 
[See page 348.] 

Wetting coal 
It is prudent that all areas close to the working face and areas in which 
coal is transferred from one device to another be wetted so as to maintain 
the coal dust in an incombustible state. Such areas are the cutting surface 
of the face, the location of the transfer of the coal to the conveyor, and 
transfer points from one conveyor to another. It is not practical to 
stonedust these areas. 
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36 Sufficient water should be provided in the mine to ensure that an adequate 
supply is available to wet the coal being mined and transported within the 
mine. 

(a) All coal- cutting picks should be equipped with water -spray jets of 
sufficient number and size to ensure that the areas of the coal face 
being worked are maintained in a damp condition so as to render any 
coal dust incombustible. 

(b) All transfer points where coal is moved from one mode of transport 
to another should be equipped with water -spray devices sufficient to 
render any coal dust incombustible. [See page 349.] 

Barriers 
My research on barriers - stonedust or water, passive or triggered - has 
led me to conclude that their use is somewhat problematic, especially in 
room-and-pillar mining. Barriers may, in some circumstances, serve as 
supplemental explosion suppressors, but they ought not to be seen as 
diminishing the need for adequate stonedusting. 

37 The Department of Labour and the Department of Natural Resources 
should consider active research in the development and use of passive and 
triggered stonedust and water barriers for the drives and entries of 
underground coal mines. This research should be aimed at the 
development of such techniques for use in room - and -pillar mining 
operations. 

If the development of barrier technology indicates that substantial 
safety benefits may accrue, the regulator could order a mine operator to 
install water or stonedust barriers in the mine. [See page 349.] 

Stonedusting 
After basic "housekeeping," the most widely accepted method of 
controlling coal dust is to render it inert by mixing it with finely ground 
incombustible rock, such as limestone or dolomite. It would seem from our 
review that stonedusting requirements in the Coal Mines Regulation Act 
are not far off the mark from any industry standard. Nevertheless, a 
discrepancy between the legislative requirements and the actual practice 
occurred and has persisted. 

38 All underground areas of a coal mine should be stonedusted to within 
12 m of the working face and all cross -cuts less than 12 m distant from the 
face should be stonedusted. This would not apply to those areas within the 
mine containing sufficient moisture to render the coal dust incombustible 
or for which the regulator, after examination, has granted exemption. 
[See page 349.] 
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39 A mine operator should file with the regulator a copy of the stonedusting 
program for the mine, including the method and frequency of testing; the 
type of testing equipment used; the type and number of dust -spreading 
machines used; the frequency of dusting; and the location and quantity of 
stonedust stored in the mine for emergencies (as opposed to normal 
usage). [See page 350.] 

40 The material used for stonedusting should be of a type approved by the 
regulator for that purpose and should meet accepted industry standards as 
to size, composition, and incombustibility. [See page 350.] 

Sampling 
41 Dust samples should be taken at least once a week using a method 

approved by the regulator for that purpose. Samples should be taken 
according to a regularly updated and approved plan. The regulator may 
require additional testing and may grant exemptions, providing that the 
overall safety of underground workers is not compromised. 
[See page 350.] 

Chapter 10 Ground Control 

External expertise 
42 Consultants, when required, should be selected carefully to ensure that 

their background and expertise are consistent with the specific 
requirements of the problem to be analysed. Any conflicts in the advice 
from these consultants ought be resolved through discussion and, if 
necessary, through further advice. Conflicts in technical advice must be 
resolved, not ignored. [See page 380.] 

Legislation and Regulations 
43 A legislative regime should be put in place to ensure regulatory 

involvement in all areas of ground control in which safety is a 
consideration. The regime should encompass planning approval, materials 
and equipment certification, and any other aspect of ground control having 
safety implications. [See page 383.] 

44 The regulations should specify the following at a minimum: 

(a) Ground control plans and any revisions to those plans should be 
prepared by the mine operator and submitted to the regulator for 
approval prior to the implementation of any such plans. 

(b) The ground control plan should show the existing geological 
conditions and the mining system to be used. The plan should also 
indicate any unusual hazards and outline the manner in which these 
will be handled. 



 

Consolidated Recommendations 641 

(c) Approved plans should be available to miners and other underground 
workers and should be posted in the mine at the area affected by the 
plan. 

(d) What the plan is required to specify should be set forth by the 
regulator from time to time, and should include: 

(i) a columnar section of mine strata; 
(ii) planned width of openings and size of pillar (if required); 
(iii) thickness of seam; 
(iv) method of support to be used; 
(v) type, sequence, and spacing of support materials; 
(vi) requirements for temporary roof support systems; and 
(vii) type and thickness of strata in the roof and in the floor for a 

depth of 3 m below the coal bed. 

(e) The regulator may require further and better information on the plan 
and may require that the plan be reviewed by a qualified specialist in 
rock mechanics. 

11, 
(f) The regulator may require revisions to the plan at any time if satisfied 

that conditions or accident experience indicate that such revisions are 
necessary or conducive to safety. 

(g) The ground control plan should be reviewed at least once every six 
months by the regulator. 

(h) The mine operator should record on the plan and report to the 
regulator any unplanned fall of roof or rib or any significant rock 
burst (more than 0.3 m in thickness) that occurs above the bolt . anchorage area, impairs ventilation, impedes the passage of persons, 
causes injury to miners, causes miners' withdrawal from the area, or 
disrupts activities for more than one hour. 

(i) All roof control materials should conform with standards as 
established by various testing agencies such as the Canadian 
Standards Association (CSA) or the American Society for Testing i and Materials Specifications (ASTMS). In the absence of standards, 
such materials could be approved by the regulator. 

(j) The regulator should from time to time issue directions, such as found 
111 in 30 CFR, respecting the use of roof bolts, torquing requirements for 

roof bolts, and testing requirements for roof bolts and for other types 
of roof support systems. 

(k) All entries and drives where roof bolting is the main means of roof 
support should have imbedded warning devices that monitor any 
downward movement in the roof strata. Such warning devices should 
be of a type approved by the regulator and should be placed at 
intervals specified on the plan. Installation of such devices should not 
relieve the operator from making regular inspections as prescribed. 
(The type of device referred to here is that generic category in which 
the "tell- tale" extensometer - the simple mechanical gauge produced 
at the CANMET Coal Research Laboratory in Cape Breton - would 

S be included.) [See page 384.] 
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Internal Expertise 
45 The legislation governing coal mines should be revised to ensure that 

every underground coal mine operator be required to engage, when 
required, the services of a qualified mining engineer with specialized post- 
graduate training in rock mechanics relating to coal mines. 
[See page 385.] 

46 The legislation and regulations governing coal mines should be reviewed 
to ensure that all personnel working underground receive training in 
ground control as appropriate to their activities and responsibilities. In 
particular: 

(a) Coal miners should receive a course on ground control as part of their 
basic mine training, plus annual refresher courses on ground control. 

(b) Mining supervisory staff, including mine managers, underground 
managers, and overmen, should receive extensive training in ground 
control. 

(c) Non -mining personnel employed underground should receive 
sufficient training in ground control to enable them to recognize 
potential hazards. 

(d) Training programs for these three categories of employee should be 
developed by mine management in cooperation with the joint 
occupational health and safety committee and the regulator. The 
regulator should review these training programs to ensure that they 
reflect changing technology and mining practices. [See page 385.] 

PART THREE 

THE REGULATORS: DEPARTMENTAL AND MINISTERIAL RESPONSIBILITY 

Chapter 11 Department of Natural Resources 

Mandate 
47 The mandate of the Department of Natural Resources should be formally 

reviewed and clarified vis -à -vis the mandate of the Department of Labour 
to ensure that there are no gaps in the regulatory process. [See page 404.] 

48 A formal procedure should be put in place to provide for adequate 
communication and cooperation between the Department of Natural 
Resources and the Department of Labour to ensure that there is adequate 
provision for all aspects of the regulatory process. [See page 404.] 

49 The Mineral Resources Act should be amended to identify clearly the role 
of the Department of Natural Resources in monitoring mine planning in 
the province. Such a role should encompass the duty to make site 
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inspections to ensure that an operator is mining in conformity with plans 
approved by the department. [See page 405.] 

50 The Mineral Resources Act should be amended to identify clearly the role 
of the Department of Natural Resources in ensuring the "safe" operation 
of mines in the province. [See page 405.] 

Responsibility of a deputy minister 
From testimony during the Inquiry, I formed the opinion that the role of 
a deputy minister in Nova Scotia was largely determined by the attitude 
and approach of the incumbent. There appear to be few guidelines for 
deputy ministers, as chief executive officers of their respective 
departments, to help define an approach to the proper conduct of the 
office of deputy minister. The recent tendency to place generalist 
"managers " in these important positions seems to result in some deputy 
ministers ' having an incomplete and inconsistent understanding of the job. 
The proper role of deputy minister was canvassed during testimony and 
deserves careful attention. 

By mid -1991, when Westray most needed firm scrutiny and guidance 
from the department, the new deputy minister of natural resources did not 
consider it important to be familiar with the relevant legislation; he did 
not know at the time that the company was out of compliance with the 
legislation; and he had not made much effort to follow up on warnings 
from his staff that all was not well at the Westray mine. That, in my view, 
is an unacceptable position for a deputy minister. 

51 The province should act to ensure that deputy ministers' positions are 
adequately described in detailed job descriptions. Such job descriptions 
should include but not be limited to the following requirements: 

(a) Upon appointment, the deputy shall forthwith familiarize himself or 
herself with all the operations of the department as set out in a current 
organizational chart. 

(b) the deputy shall have a working knowledge of all the legislation and 
regulations the department is administering. 

(c) Where there is more than one department with responsibilities for 
common projects or interests, the deputy shall ensure that proper 
procedures are instituted and maintained to provide adequate liaison 
with the other department or departments, with the result that no gaps 
exist in the administration of the legislation. [See page 431.] 

Function of the department 
52 The Department of Natural Resources should no longer act as both 

promoter and regulator of the development of mineral and energy 
resources in the province, since this dual mandate constitutes a conflict -of- 
interest situation. The department should assume the role of helping the 
developer to formulate a plan that ensures both the safe and the efficient 
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exploitation of the resource. The department must, first and foremost, 
work to ensure compliance with the general structure of the legislation in 
keeping with the purposes for which such legislation was enacted. 
[See page 437.] 

Review of the department 
53 The structure and staff of the Department of Natural Resources should 

undergo a complete and intensive review, preferably by an outside agency, 
with the objective of establishing an efficient and responsible mechanism 
for the supervision and husbanding of our natural resources. [See page 449.] 

Chapter 12 Department of Labour 

Notice of inspection 
54 Visits by the inspectorate to the industrial site should not always be 

subject to prior notice. The inspectorate should schedule visits irregularly, 
and the operator should expect inspections at any time. Frequency of visits 
should be dictated by the safety performance of the operator. [See page 488.] 

Mine -safety inspectors 
55 The unacceptable performance of Claude White and Albert McLean in the 

conduct of their duties as mine -safety inspectors and regulators, coupled 
with their demeanour at the Inquiry hearings, must surely have destroyed 
any confidence the people of Nova Scotia might have had in the 
department's safety inspectorate. Accordingly, both White and McLean 
should be removed from any function relating to safety inspection or 
regulation. [See page 506.] 

Independent review of inspectorate 
56 The lassitude that paralysed the inspectorate and rendered it ineffectual in 

dealing with Westray seems deep- seated and pervasive. Therefore, an 
independent and professional safety consultant should evaluate the 
inspectorate and its personnel. The consultant should make 
recommendations for the restructuring of the safety inspectorate and its 
staff to ensure that the workers and the people of Nova Scotia benefit from 
a competent, well- trained, and properly motivated safety inspectorate. 
[See page 506.] 

Occupational Health and Safety Act 
57 The Occupational Health and Safety Act, 1996, should be revised to 

incorporate the following changes: 

(a) Except in the case of a demonstrated emergency, any communication 
respecting health and safety concerns should go initially to the first - 
line supervisor. If the first -line supervisor is unable or unwilling to 
resolve the matter, then the complaint should be taken directly to a 
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member of the joint occupational health and safety committee, for 
resolution by the committee as expeditiously as possible. 

(b) Provisions should be adopted to clarify how interests of non -union 
employees in a union shop will be met on the joint occupational 
health and safety committee. 

(c) No member of management whose principal duty or concern relates 
to production quotas should be eligible for membership on the joint 
occupational health and safety committee. 

(d) No member of the executive of any employee organization or union, 
or any person who has served in such capacity within the preceding 
year, should be eligible for membership on the joint occupational 
health and safety committee. 

(e) Provisions should be adopted to define clearly the health and safety 
obligations of employees to workers on site who are employed by 
contractors other than the principal employer. Those contractor 
employees should have obligations similar to those of the employees 
of the principal employer. 

(f) For greater certainty, the terms "serious injury" and "bodily injury" 
should be replaced with the one term "serious injury," defined as any 
injury that requires immediate medical aid or hospitalization or 
renders the employee unable to perform his or her regular duties for 
a period in excess of 24 hours. [See page 510.] 

Chapter 13 The Politicians and Ministerial Responsibility 

Guidelines for ministers 
58 The province of Nova Scotia should immediately study the British 

approach to ministerial responsibility, as illustrated by the publication 
Questions of Procedure for Ministers (1992), and move to adopt this type 
of program. Other jurisdictions should be canvassed for information on 
similar programs. The program adopted should include a codified and 
published statement of guidelines for ministers . outlining ministerial 
responsibilities. 

(a) The guidelines for ministers program should be provided to all new 
ministers. It should include definitions of the nature and extent of the 
responsibility and accountability for the actions of the department 
over which a minister presides. 

(b) A minister should have clear guidelines to the frequency and detail of 
division briefings and the circumstances under which the immediate 
division head should participate in the briefing along with the deputy 
minister. 

(c) A minister should have access to independent advice about the nature 
and the extent of ministerial responsibility in specific situations. Such 
advice could be provided, ad hoc, by a person with recognized 
expertise in the field. [See page 533.] 
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Chapter 14 Legislation 

What should the aim of mining legislation and regulations be? Clearly, 
the aim should be the protection of the miner in the mining environment 
in a manner consistent with safe production. It is obvious that legislative 
change will not, of itself, ensure that future coal mining in this province 
will be carried out with safety as the paramount consideration. Attitudes 
must be directed towards safe mine production, and mine operators, 
unions, and government must dedicate themselves to this concept. To 
further relieve the pressure on mine operators and miners, there must be 
a safety factor built into production schedules. 

Underground coal mining permits 
59 Any applicant for an underground coal mining permit should make a clear 

and unequivocal commitment to the concept of mine safety in the context 
expressed in the phrase - safe mine production. This clear commitment 
must be manifest in mine development proposals and plans. Therefore, 
before a mining permit is granted, the applicant should have to show that 
it has sufficient financial and other resources to ensure a reasonable 
margin of safety. The existence of this margin of safety will minimize the 
possibility that safety measures may be overlooked or avoided to maintain 
production schedules. [See page 537.] 

Underground coal mining regulations 
After a disaster, there is a temptation to overreact. With respect to the 
formulation and implementation of mining regulations, two general 
observations need to be remembered. First, the requirements of the 
regulations should not be unreasonably onerous. If this golden rule is 
overlooked, mine management will go through the motions of observance 
but without the attention to the substance of the regulations. Second, 
excessive volumes of regulations and restrictions are often 
counterproductive. It is critical to their success that mining regulations 
are reviewed in substance originally and revised thoughtfully when 
circumstances change. 

60 All rules and regulations relating to the operation of coal mines should be 
contained in Regulations made pursuant to the Occupational Health and 
Safety Act. The Coal Mines Regulation Act and the portions of the Mineral 
Resources Act dealing with operations should be repealed. [See page 540.] 

Legislative review committee 
61 A legislative review committee should be established to review 

periodically the underground coal mine regulations to ensure that the 
regulations reflect current technology and that the use of such technology 
is consistent with mine safety. The committee should have the power to 
engage mining consultants with specific expertise consonant with the 
technical matters being considered. This committee could be modelled 
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after the Mining Legislative Review Committee of the province of Ontario 
and should contain representation from the provincial departments 
involved in the planning and regulation of underground coal mines. 
[See page 540.] 

Variances to the regulations 
Some flexibility is needed so that new techniques or technology can 
readily be introduced into a mine without compromising safety. 
Exemptions or variances to the regulations should be subject to approval 
by the legislative review committee within a fixed time after their 
implementation, thus providing another level of review. 

62 The regulator should be given authority to grant exemptions to or 
variances in the regulations if satisfied that such exemptions or variances 
will in no way detract from the safety of the miners and other underground 
workers. The burden is on the mine operator to demonstrate to the 
satisfaction of the regulator that safety considerations have not been 
prejudiced. [See page 540.] 

Approval of mine plans 
63 A mine developer or mine operator should submit all mine plans, 

including plans for the development, construction, or alteration of an 
underground coal mine, to the regulator for approval. No such plans 
should be acted upon or otherwise implemented until they have been 
approved in writing by the regulator. The regulator may require further 
detailed plans of the mine or the surrounding geological configurations. 
The regulator may require that the developer or operator have the plans, 
or portions of them, reviewed at the expense of the developer by mining 
consultants having expertise in any or all of the following disciplines: rock 
mechanics, mine ventilation, roof control, underground equipment, and 
electrical applications. [See page 541.] 

New regulatory regime 
A regulatory regime should be formulated so that any prospective 
operator of an underground coal mine will have a clearer idea of the 
regulatory environment. At the present time, Nova Scotia coal mines are 
regulated by two separate regimes, federally by the coal mining 
regulations made pursuant to the Canada Labour Code, and provincially 
by the Coal Mines Regulation Act. Labour Canada 's inspectorate in 
Sydney administers the Canada Labour Code regulations at the Devco 
mines. In my view, it is unrealistic to have two such regimes in place in a 
province the size of Nova Scotia. 
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64 The province should take immediate action to reach agreement with the 
federal Department of Labour for the inspectorate of that department to 
assume the underground coal mine regulation and inspection functions 
currently under the aegis of the provincial Department of Labour. 
[See page 542.] 

65 The province should collaborate with the federal Department of Labour to 
draft updated underground coal mining regulations applicable to all coal 
mines in Nova Scotia. These common regulations would then be 
administered throughout the province by the inspectorate at present 
functioning under the provisions of the Canada Labour Code regulations. 
Such regulations should be drafted with the advice and assistance of 
competent coal mining professionals with demonstrated expertise in the 
various fields of ventilation, ground control, electrical applications, 
training, and mine rescue. [See page 542.] 

Method of regulation 
It is essential that the administration of underground mining regulations 
be competent and aggressive. Regulations are only as good as the 
enforcement and administration of them. It has been stressed on several 
occasions that mine inspectors must be certified mining engineers. This 
follows the approach to mine inspection adopted in the United Kingdom 
and in most Canadian jurisdictions. The U.S. approach is to engage 
technicians who enforce very comprehensive regulations and who have 
engineering back -up when needed. Virtually all mine managers and most 
underground mine managers are professionally trained mining engineers. 
The inspectorate must be able to face them on an equal professional basis. 

66 If it is decided to pattern the Nova Scotia coal mine regulation regime after 
that of the United Kingdom, all mine inspectors should have at least a 
degree in mining engineering, with some specialist training in both rock 
mechanics and ventilation relating to underground coal mining. If the U.S. 
Mine Safety and Heath Administration approach is adopted, all mine 
inspectors should receive adequate initial training. In either case, all mine 
inspectors should be required to take periodic training, of at least one week 
per year, at an institute specializing in mine inspection and safety. 
[See page 543.] 

Smoking 
One of the most disturbing aspects of mine safety, and one that the 
individual miner can control, is the practice of tobacco smoking 
underground with its attendant risk of explosion. In the face of good 
common sense and judgment, smoking remains a problem in underground 
mines. According to numerous mining officials, the clandestine transport 
of smoking materials by workers into underground coal mines remains a 
nagging and frightening reality. This problem concerns the wilful and 
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wanton disregard for not only one's own safety, but also the lives of 
fellow workers. 

67 Labour and management should work together to educate and regulate the 
underground miner with a view to eradicating the practice of smoking in 
the coal mining environment. The following requirements should apply: 

(a) Tobacco smoking and the possession of smoking materials and 
lighters by any person underground should be grounds for immediate 
dismissal from employment, the reason for dismissal to be recorded 
in the employee's record. 

(b) Proof of tobacco smoking underground or possession of smoking 
materials underground should provide sufficient grounds for 
dismissing any grievance taken by an employee for unjust dismissal, 
and any arbitrator should be prohibited from substituting any other 
penalty in lieu of dismissal. 

(c) Labour and management, with the cooperation of the Department of 
Labour, should investigate the feasibility of acquiring tobacco 
detection devices that would monitor miners entering the mine. 
[See page 545.] 

PART FOUR 

THE AFTERMATH: RESCUE EFFORTS AND THE INQUIRY 

Chapter 15 Rescue Efforts 

Owing to the devastating nature of this explosion, the mine rescue efforts 
proved ultimately futile. No one in the Westray mine in the early morning 
hours of 9 May 1992 survived for more than one minute following ignition 
of the methane. The ensuing rescue operation demonstrated the bravery 
and dedication of the mine rescuers and the other volunteers who rallied 
so quickly in support of their lost friends, fellow miners, and neighbours. 
Much can be learned from this rescue operation to assist others in the 
future. It is so unfortunate that we must await a tragedy such as Westray 
to initiate improvements designed to avoid such similar situations. We 

must strive to perfect a system of review, both in the context of 
underground mining and in the industrial community generally, wherein 
the advancement of safety is not disaster driven but, rather, results from 
continued review, earnest safety- oriented consultation, and aggressive 
enforcement of the regulatory regime. Anything less may only result in 
sustaining the disaster -driven safety mentality. 
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Emergency procedures 
68 Every mine operator, indeed, every industrial plant or facility, should have 

a well- defined and comprehensive emergency procedures manual 
containing a complete and up -to -date list of all persons involved in any 
emergency operation. This list should contain an organization chart listing 
the individuals and their respective tasks, and a current telephone listing 
for each person. The manual should be prepared by the company in 
consultation with both the joint occupational health and safety committee 
and the safety coordinators with the appropriate government departments. 
The manual should set out, in detail, the quantity and location of all 
emergency supplies and equipment and the details of the deployment of 
these materials. A current copy of any such approved emergency 
procedures manual should be filed with the director of occupational health 
and safety, and copies should be provided to each person assigned any 
duty under the manual. [See page 560.] 

Involvement of the regulator 
69 The Department of Labour, in consultation with the operator, should 

establish such rules and regulations that would ensure the department a 
full and active role in every mine -related emergency procedure or rescue 
operation in the province. The rules and regulations should set out the 
duties and responsibilities of each department inspector or safety examiner 
in any mine -related emergency or rescue operation. [See page 561.] 

Emergency preparedness 
70 Rescue and emergency equipment should be standardized so that those 

persons trained in rescue procedures will be completely familiar with the 
equipment available. Similarly, the various testing devices should be 
standardized so that the rescuers are able to use these devices without 
losing valuable time and without the danger of mistaken or inaccurate 
readings. [See page 561.] 

71 Every community at or near which underground mining operations are 
carried out should have a plan to provide emergency medical, fire, and 
other support services. The plan should include providing emergency 
training to the appropriate people in those communities. Some familiarity 
with the underground environment could be helpful in the event of a 
disaster. [See page 561.] 

Mine -rescue competitions 
72 Mine -rescue competitions, long a fixture in the underground mining 

industry, provide a valuable training incentive for miners. These 
competitions should be continued. [See page 561.] 
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Chapter 16 The Inquiry 

Corporate accountability 
73 The Government of Canada, through the Department of Justice, should 

institute a study of the accountability of corporate executives and directors 
for the wrongful or negligent acts of the corporation and should introduce 
in the Parliament of Canada such amendments to legislation as are 
necessary to ensure that corporate executives and directors are held 
properly accountable for workplace safety. 
[See page 601.] 

74 The province of Nova Scotia should review its occupational health and 
safety legislation and take whatever steps necessary to ensure that officers 
and directors of corporations doing business in this province are held 
properly accountable for the failure of the corporation to secure and 
maintain a safe workplace. [See page 601.] 
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Appendix A 
Order in Council 

92 -504 

WHEREAS it is deemed appropriate to cause inquiry to be made into and concerning 
the public matters hereinafter mentioned in relation to which the Legislature of Nova 
Scotia may make laws; 

By and with the advice of the Executive Council of Nova Scotia, His Honour the 
Lieutenant Governor is pleased to appoint the Honourable K. Peter Richard, a Judge of 
the Supreme Court of Nova Scotia, to be, during pleasure, a Commissioner under the 
Public Inquiries Act, and a Special Examiner under the Coal Mines Regulation Act, with 
power to inquire into, report findings, and make recommendations to the Governor in 
Council and the people of Nova Scotia respecting: 

(a) the occurrence, on Saturday, the 9th day of May, A.D., 1992, which resulted 
in the loss of life in the Westray Mine at Plymouth, in the County of Pictou; 

(b) whether the occurrence was or was not preventable; 
(c) whether any neglect caused or contributed to the occurrence; 
(d) whether there was any defect in or about the Mine or the modes of working the 

Mine; 
(e) whether the Mine and its operations were in keeping with the known geological 

structures or formations in the area; 
(f) whether there was compliance with applicable statutes, regulations, orders, 

rules, or directions; and 

(g) all other matters related to the establishment and operation of the Mine which 
the Commissioner considers relevant to the occurrence; 

The Governor in Council is further pleased to: 
(1) authorize the payment of the Commissioner for expenses for travel, reasonable 

living expenses, and other disbursements necessarily incurred in the Inquiry, in 
accordance with the provisions of the Judges Act (Canada); 

(2) authorize the Commissioner to retain the services of legal counsel and such 
other expert, technical, secretarial and clerical personnel who, in the opinion 
of the Commissioner, are required for the purposes of the Inquiry, and fix 
their remuneration; 

(3) authorize the Commissioner to approve for payment reasonable expenses for 
travel, accommodation, meals, and other disbursements necessarily incurred 
by personnel for the purposes of the Inquiry; 

(4) direct the Commissioner to arrange for suitable facilities, recording and 
transcribing equipment, and such other administrative matters which, in the 
opinion of the Commissioner, are necessary for the purpose of the Inquiry and 
authorize the Commissioner to approve payment of costs incurred in respect of 
these matters; 

(5) authorize the Commissioner to make rules to regulate proceedings of the 
Inquiry and to conduct its business; 

(6) order that remuneration, costs and expenses payable in respect of the Inquiry 
shall be paid out of the Consolidated Fund of the Province. 

Signed by 

A.W. Scott 
Clerk of the Executive Council 



Rules of Practice and Procedure 

(Revised as of May 28, 1996) 

Application 
1 These Rules apply to the Commission established under the Public 

Inquiries Act, R.S.N.S. 1989, c. 372 and to the appointment of a Special 
Examiner under the Coal Mines Regulation Act, R.S.N.S. 1989, c. 73 
pursuant to Order in Council dated the 15th day of May, 1992. 

Inquiry 
2 (i) The Commissioner shall hold hearings for the purpose of receiving 

exhibits, examining witnesses, hearing oral submissions and receiving 
written submissions subject to such terms as the Commissioner directs. 

(ii) Hearings shall be held at such times and in such places as the 
Commissioner directs. 

(iii) The Commissioner is committed to a process of public hearings. 
However, applications may be made to the Commissioner to proceed 
in camera or to otherwise preserve the confidentiality of information. 

(iv) At the time and place appointed, the Commissioner may proceed with 
public hearings whether or not parties or their counsel are present. 

(v) Notwithstanding the foregoing, the Commissioner may receive 
evidence other than through public hearings as he, in his discretion, 
deems appropriate. 

Right to Be Heard 
3 Any person who in the Commissioner's opinion ought to be given the right 

to be heard and to examine witnesses at the public hearings shall have such 
right upon such terms as the Commissioner directs. 

4 At the conclusion of the public hearings, parties will have the right to make 
submissions to the Commissioner in writing, and, if the Commissioner 
deems it necessary or expedient, to make oral submissions. Any other 
person, group or association may, upon written application giving reasons 
for the request, be permitted to make a submission in writing to the 
Commissioner. 

5 Commission Counsel will call and question all witnesses who will be heard 
at the public hearings. 

6 All parties shall provide to Commission Counsel the names and addresses 
of all witnesses they feel ought to be heard and indicate to what matters 
such witnesses can testify. Commission Counsel have a discretion to 
decline to call witnesses. 
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7 Counsel for a party or person may apply to Commission Counsel to adduce 
a particular witness' evidence in chief. If counsel is granted the right to do 
so, examination shall be confined to the normal rules governing the 
examination of one's own witness. 

8 A party or any member of the public may request Commission Counsel to 
ask a particular question of a witness. Such request shall be made in 
writing. Commission Counsel may, in his or her discretion, ask such 
question. 

9 If, at the end of a stage of the public hearings, there are persons who a 
party believes must be heard and Commission Counsel has not called them, 
the party may apply to the Commissioner for leave to have that witness 
called by Commission Counsel. 

10 Witnesses who are not represented by counsel for parties with standing are 
entitled to have their counsel present. 

11 The order of examination of any witness will be as follows: 

(i) Commission Counsel will adduce the evidence from the witness. 
Parties will then have an opportunity to cross -examine the witness. 
Commission Counsel will then have the right to re- examine the 
witness; 

(ii) Counsel for a witness, regardless of whether or not counsel is 
representing a party, will cross -examine last, unless he or she has 
adduced the evidence of that witness in chief, in which case there will 
be a right to re- examine the witness; 

(iii) In the event that counsel, other than Commission Counsel, adduces a 
witness' evidence in chief, Commission Counsel will have the right 
to cross -examine the witness; and 

(iv) The order of cross -examination will be determined by the parties, 
and, if they are unable to reach agreement, by the Commissioner. 

12 The Commissioner may from time to time, in his discretion, provide 
direction with respect to the examination, cross -examination or re- 
examination to be conducted by any counsel. 

Expert Witnesses 
13 (i) In the event a party requests Commission Counsel to have an expert 

witness called to give evidence, such request must be accompanied by 
a report containing the full opinion of the expert, including the 
essential facts on which the opinion is based, a summary of the 
expert's qualifications and a summary of the grounds for each opinion 
expressed. 

(ii) Any request to have an expert witness called to give evidence shall be 
submitted to Commission Counsel at least thirty days prior to the date 
counsel wishes to call such evidence. The party making such request 
shall provide copies of the expert's report to all full status parties. 
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Evidence 
14 Commission Counsel are entitled to adduce evidence by way of both 

leading and non -leading questions as they, in their judgment, deem 
necessary, subject always to the discretion of the Commissioner. 

15 The Commissioner is entitled to receive evidence which might otherwise 
be inadmissible in a court of law. The strict rules of evidence will not apply 
to determine the admissibility of evidence. However, the Commissioner 
will be mindful of the dangers of evidence not admissible in a court of law 
and its possible effect on reputation. 

16 The Commissioner may, in his discretion, admit transcripts of related 
proceedings and depositions or statements of individuals whether or not 
such individuals are available for examination and cross -examination. 

17 Witnesses will give their evidence under oath or affirmation. 

18 Where the attendance of a witness is required, such witness shall be 
subpoenaed in the form set out in Schedule 1. The subpoena may be served 
personally, by certified mail, or by such other method as the Commissioner 
has ordered to bring the notice to the attention of the person to be served. 

19 Witnesses may request that the Commissioner hear their evidence pursuant 
to a subpoena in which event a subpoena shall be issued. 

20 One copy of the transcript of evidence will be available to the media. 

21 (i) A party or person who believes that Commission Counsel does not 
have all relevant documents, records, files, reports or depositions or 
has failed to identify all relevant documents, records, files, reports or 
depositions shall bring this to the attention of Commission Counsel at 
the earliest possible opportunity. 

(ii) Any party or person intending to use any document, record, file, 
report or deposition for the purpose of examining, cross -examining or 
re- examining any witness shall give notice, including a copy thereof, 
to Commission Counsel. Such notice shall be in writing. 

(iii) Commission Counsel, as in the case of section 6 of these Rules, has 
the discretion to decline to introduce any document, record, file, 
report or deposition. Where the party or person and Commission 
Counsel do not reach agreement with respect to what is relevant, the 
party or person may apply to the Commissioner for a ruling. 

Notice of Evidence 
22 Commission Counsel will endeavour to provide to parties in advance the 

list of witnesses to be called, the documentation that will be referred to 
during the course of a witness' testimony, and a summary of the expected 
evidence to be heard. 



660 Appendix B 

Discovery Examinations 
23 Any person, who is within or without the jurisdiction, may without an order 

be orally examined on oath or affirmation by the Commissioner or an 
individual designated by the Commissioner regarding any matter, not 
privileged, that is relevant to the subject matter of the public hearings. 

24 An examination for discovery shall take place before the Commissioner or 
an individual designated by the Commissioner. 

25 The Commissioner may apply to the Nova Scotia Supreme Court for an 
order that any person who is temporarily or permanently resident out of the 
jurisdiction be examined before an examiner for such purposes, at such time 
and place, and in such manner as the Court thinks just. 

26 The evidence on the examination for discovery shall be recorded 
electronically in question and answer form and may be videotaped at the 
discretion of the Court. 

27 Anyone who admits upon an examination for discovery to having in his or 
her custody or power any book, paper, document or record relating to the 
matters in question in the public hearings, not privileged or protected from 
production, shall produce the same for the inspection of the Commissioner 
within a reasonable time. 

28 An examiner shall, upon an examination for discovery, cause every question 
and answer to be taken down and a note made upon the disposition of any 
question objected to and the ground of the objection, but the evidence 
objected to shall be taken subject to the objection. 

29 The validity of an objection to any question, answer, ruling or direction shall 
be determined by the Court. 

Evidence by Deposition Outside the Jurisdiction 
30 The Commissioner may apply to the Nova Scotia Supreme Court for an 

order for an examination on oath or affirmation of any person, outside the 
jurisdiction of Nova Scotia, before an individual authorized by the Court 
( "the examiner "). 

31 The Commissioner may apply to the Nova Scotia Supreme Court where the 
person to be examined resides outside the jurisdiction and in a country or 
province of Canada with a government that allows a person in that country 
or province to be examined before a person authorized by the Court, for an 
order authorizing the issue of a letter of request to the judicial authorities of 
the country or province to take, or cause to be taken, the evidence of the 
person in that country or province. 

32 The examiner shall, having regard to the convenience of all individuals 
concerned, appoint a time and place for the examination and cause 
reasonable notice thereof to be given to the individuals concerned. 
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33 Subject to the directions contained in the order or letter of request, any 
person to be examined shall be examined upon oath or affirmation, and he 
or she may be 

(i) examined, cross -examined and re- examined in the same manner as a 

witness at the public hearings; and 

(ii) examined by the examiner as to the meaning of any answer made by 
him or her or of any matter arising in the course of the examination. 

34 A deposition shall be recorded or taken down by a reporter and may be 
videotaped at the discretion of the Court. 

35 The person to be examined shall be entitled to have his or her lawyer 
present. 

36 Where the person examined objects to answer any question put to him or 
her, or objection is taken to any such question, the question, the ground of 
the objection, and the answer to the question shall be set out in the 
deposition of the person. 

37 The validity of any objection shall be determined by the Court. 

The Commissioner. 
38 The Commissioner shall rule on any objections raised, determine all matters 

of procedure not provided for by these Rules and, when in his discretion it 
is necessary or desirable for the purpose of fully discharging the duties of 
the Commission, may allow departure from these Rules. 

39 The Commissioner shall determine the admissibility of any evidence . tendered. 

40 The Commissioner, or any individual designated by the Commissioner, may . take evidence within or without Nova Scotia. 

41 The Commissioner may issue orders from time to time relating to subject 
matters of this Inquiry. 

42 The Commissioner may adjourn the Inquiry from time to time and from 
place to place at his sole discretion. 

43 The Commissioner may make amendments to these Rules from time to time 
as he sees fit. 

s 
* The use of the term "party" or "parties" is intended to refer to those granted standing 
and is not intended to convey notions of an adversarial context. 



662 Appendix B 

Schedule 1 

SUBPOENA 

IN THE MATTER OF: The Public Inquiries Act, R.S.N.S. 1989, 
Chapter 372 

-and- 

IN THE MATTER OF: The Coal Mines Regulation Act, R.S.N.S. 
1989, Chapter 73 

- and - 

IN THE MATTER OF: A Commission Appointed by Order in 
Council the 15th day of May, 1992, to 
Inquire into the Westray Mine 

BY VIRTUE of the powers vested in me by the Public 
Inquiries Act, the Coal Mines Regulation Act, and by Order in Council 
No. 92 -504, I do hereby order that you personally be and appear before the 
Westray Mine Public Inquiry at on the day of 
at in the forenoon and thereafter as long as your attendance shall be 
required to testify the truth according to your knowledge. 

WITNESS the Commissioner of the Westray Mine Public 
Inquiry and Special Examiner under the Coal Mines Regulation Act at 
Halifax the day of 

TO: 

Justice K. Peter Richard 
COMMISSIONER & SPECIAL EXAMINER 
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Inquiry Staff and Support Services 

Commissioner 
Justice K. Peter Richard 

Inquiry Counsel 
John P. Merrick, QC 
Jocelyn M. Campbell 

Chief Administrator 
Kerry Oliver (June 1992- August 1993) 

Deirdre Williams- Cooper 
(May 1991 present) 

Administrative Support 
Anne Bonang (June -December 1992, 

September 1995- December /996) 
Nadia Collings (June 1995 -March 1996) 

Anne Hyland (June- December 1992) 

Document Management/Research 
Anne Barrett (September 1993 -August 1995) 

Elizabeth Dyke (June -August 1992) 

Sara Gorelick (July 1992 -August 1993) 

Cynthia Isenor (June- September 1992, 
July -October 1995) 

Ena MacDonald (July 1995 -May 1996) 

Brenda McGilvray (May -November 1992) 

Colleen Mackey (November 1995 -May 1996) 

Lana Rafuse (July 1995 - present) 

Legal Research 
Cynthia Yazbek (July 1995 -May 1997) 

Media Consultants 
Corporate Communications Ltd 

Public Hearings 
Recording and Transcription 
Verbatim Inc. 

Audio 
Legislative TV 

Security 
Leo Lahaie 
Carie Willis 

Report Production 
Editing 
Shipton, McDougall Maude Associates 
Doug Linzey 

Graphic Design 
Chris Cairns (Communications Nova Scotia) 

Layout and Illustration 
Wendy Smith 
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Parties with Status 

Bank of Nova Scotia 
Ronald N. Pugsley 
Mark E. MacDonald 

Canadian Union of Public 
Employees 
Robert Wells 

Curragh Inc. 
Bruce T. MacIntosh, QC 
Peter Y. Atkinson 

Ecology Action Centre 
Alan Ruffman 
Howard Epstein 

Government of Canada 
John J. Ashley 
Terrence Joyce 
V. Lynn Gillis 

Government of Nova Scotia 
Reinhold Endres, QC 
William M. Wilson, QC 
John W. Traves 

Middle Management Group 
Robert L. Barnes 
Kevin MacDonald 

Nova Scotia Federation of Labour 
Rick Clarke 

Roger Parry 
A. William Moreira 
Robert W. Wright, QC 

Gerald Phillips 
S. Bruce Outhouse, QC 
Gordon R. Kelly 

Property Insurers' Group 
R.A. O'Donnell, QC 
Pamela Callow 

Suncor 
Gerald R.P. Moir, QC 
Robert B. MacLellan 

Town of Stellarton 
Roseanne M. Skoke 

United Mine Workers of America 
Paul McNeil 
Hugh MacArthur 
Bob Burchell 

United Steelworkers of America, 
Local 9332 
Ronald A.Pink, QC 
Raymond Larkin, QC 
David Roberts 

Westray Families' Group 
E. Anthony Ross 
Brian J. Hebert 

Gordon Williams 
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Attorney General of Canada 
John J. Ashley 
Colin L. Campbell, QC 
V. Lynn Gillis 
Written: 9 August 1996 

Canadian Union of Public 
Employees 
Robert Wells 
Oral: 22 July 1996 
Written: 9 August 1996 

Ecology Action Centre 
Howard Epstein 
Written: March 1996 

Province of Nova Scotia 
Reinhold Endres, QC 
William M. Wilson, QC 
John W. Traves 
Oral: 22 July 1996 
Written: 9 August 1996 

Nova Scotia Federation of Labour 
Rick Clarke 
Oral: 22 July 1996 
Written: 9 August 1996 

Town of Stellarton 
Roseanne M. Skoke 
Oral: 22 July 1996 

United Mine Workers of America 
Hugh MacArthur 
Bob Burchell 
Oral: 22 July 1996 
Written: 9 August 1996 

United Steelworkers of America, 
Local 9332 
David Roberts 
Oral: 22 July 1996 
Written: 9 August 1996 

Westray Families' Group 
Brian J. Hebert 
Oral: 22 July 1996 
Written: 9 August 1996 
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The following people appeared as expert witnesses before the Inquiry: 

Dr Paul Amyotte 
Explosibility Characteristics 
and Rock Dust Inerting 
Requirements of Westray Coal 
(co- author Dr Michael Pegg) 
Submitted September 1992 
Exhibit 54.3 

John Bossert, PEng 
Report of the Investigation of 
the Equipment and Materials 
Used in the Westray Coal Mine Prior 
to the Explosion of May 9, 1992 
Submitted 4 November 1992 
Exhibit 55.2 

Addendum to the Report of the 
Investigation of the Equipment and 
Materials Used in the Westray Coal 
Mine Prior to the Explosion of May 
9, 1992 
Submitted October 1995 
Exhibit 55.3 

F. Reg Brookes, MInstP 
The Explosion at Westray Mine, 
Nova Scotia, 9 May 1992: A 

Restricted Investigation of the 
Explosion and Examination of Coal 
Dust and Samples of Other Material 
Submitted 2 November 1992 
Exhibit 53.2 
Revised October 1995 
Exhibit 53.3 

Adrian Golbey, MBA, PEng 
Aspects of Mine Development, 
Financing Arrangements, 
Economic Pressures on the 
Operation of the Westray Mine 
Submitted 2 November 1992 
Exhibit 57.2 
Revised October 1995 
Exhibit 57.3 

Dr Malcolm McPherson 
Ventilation at the Westray Mine 
Submitted 5 November 1992 
Exhibit 56.2 
Revised 7 October 1995 
Exhibit 56.3 

Dr Miklos Salamon 
A Geotechnical View of Westray 
Mine 
Submitted November 1992 
Exhibit 58.2 

Appendix to A Geotechnical View of 
Westray Mine 
Submitted 24 September 1995 
Exhibit 58.3 
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Witnesses at Public Hearings 

Witness Date(s) Transcript 

Agnew, Fraser 

Amyotte, Paul 

Atherton, Kevin 

Bardauskas, Clive 

Benner, Colin 

Bonner, Leonard 

Bossed, John 

Brookes, F. Reg 

Brown, Dr Thomas 

Buchanan, Senator John 

Burchell, Bob 

Cameron, Donald 

Campbell, John 

Capstick, C. Bryce 

Cheverie, Wayne 

Clow, Graham 

Comish, Shaun 

Conklin, Aaron 

Craven, Alan 

Cyr, Steven 

Deane, Edward 

Dooley, Donald 

Dooley, Jay 

Doucette, Fred 

Dunbar, Murray 

Eagles, Trevor 

19, 21 March 1996 

28 November 1995 

18 -19 March 1996 

23 January 1996 

8 -9 July 1996 

24 January 1996 

27 November 1995 

23 November 1995 

2 May 1996 

30 May 1996 

3 April 1996 

28 -29 May 1996 

10 April 1996 

1 April 1996 

17 -18 January 1996 

9 -10 July 1996 

7 February 1996 

7 February 1996 

29 April 1996 

25 January 1996 

5 February 1996 

20-21, 25 March 1996 

25 -26, 28 March 1996 

16, 22 May 1996 

14 February 1996 

11 July 1996 

Vol. 35, 37 

Vol. 13 

Vol. 34-35 

Vol. 23 

Vol. 73 -74 

Vol. 24 

Vol. 12 

Vol. 11 

Vol. 52 

Vol. 68 

Vol. 44 

Vol. 66-67 

Vol. 47 

Vol. 42 

Vol. 20-21 

Vol. 74-75 

Vol. 28 

Vol. 28 

Vol. 49 

Vol. 25 

Vol. 26 

Vol. 36-38 

Vol. 38 -39, 41 

Vol. 60, 62 

Vol. 32 

Vol. 76 
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Witness Date(s) Transcript 

Estabrooks, Edward 

Facette, Randy 

Ferguson, Gordon 

Franks, Michael 

Gillis, Kevin 

Golbey, Adrian 

Gosbee, Wyman 

Guptill, Carl 

Hunt, Stephen 

Jones, Dr Donald 

Knock, Jonathan 

Laffin, Dr John 

Lanceleve, John 

Legere, Leroy 

Liney, Andrew 

MacCulloch, William 

Macdonald, Hugh 

MacDonnell, Ronald 

MacKay, Elmer 

MacKay, Thomas 

MacLeod, Douglas 

Martin, Harvey 

Matthews, David 

McLean, Albert 

McPherson, Dr Malcolm 

Merriam, Tom 

Mitchell, Donald 

Mitchell, Rick 

24 January 1996 

20 February 1996 

14 February 1996 

18, 22 January 1996 

9 -10 April 1996 

8 -9, 14-15 November 
1995 

25 January 1996 

8 February 1996 

2 April 1996 

11, 30 April 1996 

5 February 1996 

11 June 1996 

6 February 1996 

11 -12 June 1996 

15 -17 January 1996 

27 -28 March, 11 April 
1996 

10-11 June 1996 

8 February 1996 

27 May 1996 

14 February 1996 

6 February 1996 

23 January 1996 

13 February 1996 

6-8, 13 May 1996 

20 -23 November 1995 

13 June 1996 

10-11, 15 January 1996 

13 February 1996 

Vol. 24 

Vol. 33 

Vol. 32 

Vol. 21 -22 

Vol. 46-47 

Vol. 3-6 

Vol. 25 

Vol. 29 

Vol. 43 

Vol. 48, 50 

Vol. 26 

Vol. 70 

Vol. 27 

Vol. 70 -71 

Vol. 18 -20 

Vol. 40-41, 48 

Vol. 69 -70 

Vol. 29 

Vol. 65 

Vol. 32 

Vol. 27 

Vol. 23 

Vol. 31 

Vol. 54-57 

Vol. 8 -11 

Vol. 72 

Vol. 16-18 

Vol. 31 



Witness Date(s) Transcript 

Mullally, John 6 May 1996 Vol. 54 

Naylor, Robert 9 April 1996 Vol. 46 

Noonan, Jack 10 June 1996 Vol. 69 

Phelan, Patrick 1 -3 May 1996 Vol. 51 -53 

Robinson, Buddy 12 February 1996 Vol. 30 

Rogers, Harry 21 -22. May 1996 Vol. 61-62 

Salamon, Dr Miklos 16 November 1995, Vol. 7, 14-15 
8 -9 January 1996 

Sample, David 12 February 1996 Vol. 30 

Savidge, Ray 22 January 1996 Vol. 22 

Sears, Matthew 8 February 1996 Vol. 29 

Smales, Thomas 6-8 November 1995 Vol. 1 -3 

Smith, John 14-16 May 1996 Vol. 58-60 

Thompson, Arden 27 March 1996 Vol. 40 

Thomsen, Monica 14 February 1996 Vol. 32 

West, Brian 29 April 1996 Vol. 49 

White, Claude 22 -24 May 1996 Vol. 62-64 

Yeo, Jeffrey 4 April 1996 Vol. 45 



s 

1 Preliminary Draft of Kilborn 
Technical and Cost Review, Pictou 
County Coal Project, I 

2 Preliminary Draft of Kilborn 
Technical and Cost Review, Pictou 
County Coal Project, II 

3 Preliminary Draft of Kilborn 
Technical and Cost Review, Pictou 
County Coal Project, Summary 

4 Kilborn Technical and Cost Review, 
Pictou County Coal Project, I, January 
1989 

5 Kilborn Technical and Cost Review, 
Pictou County Coal Project, II, January 
1989 

6 Kilborn Technical and Cost Review, 
Pictou County Coal Project, Summary, 
January 1989 

7 Suncor Feasibility Study 1, Geology, 
July 1986 

8 Suncor Feasibility Study II, Mining 
and Processing, prepared by Norwest, 
July 1986 

9.1 Suncor Feasibility Study, II, 
Mining and Processing Appendices, 
prepared by Norwest, August 1986 

9.2 Suncor Feasibility Study, III, 
Economics, July 1986 

9.3 Suncor, Mining Condition 
Analysis for the Pictou Coal Project, 
prepared by Norwest, February 1986 

10.1 Placer Pictou Project Feasibility 
Study, I, Geology, prepared by AMCL, 
July 1987 

10.2 Placer Pictou Project Feasibility 
Study, II, Mining, prepared by AMCL, 
July 1987 

11.1 Placer Pictou County Coal Project 
Feasibility Study, III, Coal Preparation, 
prepared by AMCL, July 1987 

11.2 Placer Pictou County Coal Project 
Feasibility Study, IV, General, July 
1987 

11.3 Placer Pictou County Coal Project 
Feasibility Study, V, Cost Estimates, 
July 1987 

11.4 Placer Pictou County Coal Project 
Feasibility Study, VI, Summary, July 
1987 

12.1 Norwest Acadia Coal Project, 
Preliminary Comprehensive Feasibility 
Study, Executive Summary, January 
1985 

12.2 Norwest Acadia Coal Project, 
Preliminary Comprehensive Feasibility 
Study, I, January 1985 

13.1 Golder Associates Report to 
Suncor, Geotechnical Aspects Related 
to the Acadia Coal Project, October 
1984 

13.2 Golder Associates Report to 
Suncor on Rock Mechanics, Advice for 
the Acadia Coal Project, April 1986 

14.1 Golder Associates Geotechnical 
Data Report to Suncor on Access Slope 
Development, Pictou County Coal 
Project, June 1986 

14.2 Golder Associates Review of 
Support Practice for Westray, 
December 1990 

14.3 Golder Associates Report on Site 
Visit, April 1991 

14.4 Golder Associates Review of 
Support in Slopes and Entries, July 
1991 

14.5 Letter Report from Golder 
Associates to Curragh, November 1991 

15.0004 Month to Date Production 
Summaries, October 1991 -May 1992 

15.0030 Memo from David Waugh to 
Roger Parry, revised test hole drilling 
program, 13 November 1991 

15.0033 Graphs corresponding to 39 
roof bore holes 

15.0076 Ground Fall Reports, 28 
September 1991 -24 April 1992 

15.0121 Draft copy of Westray 
Bolting History, prepared by David 
Waugh, 28 November 1991 

15.0123 Draft copy of Westray 
Ground Support Standards 
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15.0124 Draft copy of Westray 
Bolting Procedure 

15.0125 Memo from Gerald Phillips to 
Marvin Pelley, Task force to investigate 
geotechnical aspects, 4 November 1991 

15.0128 Fax from Richard Brummer 
to Kevin Atherton, computation of 
pillar safety factors, 4 November 1991 

15.0132 Memo from Gerald Phillips to 
employees: update on ground 
conditions and support practices, 7 
November 1991 

15.0136 Letter to Graham Clow from 
D. Mraz of Mraz Project Consulting, 
preliminary mining layout for Westray, 
11 November 1991 

15.0143 Memo from Graham Clow to 
file, rock mechanics and telephone 
conversations with Eugene Krupa, 12 
November 1991 

15.0146 Report to Gerald Phillips 
from Derek Steele of Dames & Moore 
visit to Westray and documents 
reviewed, 13 November 1991 

15.0152 Memo to Gerald Phillips from 
Graham Clow, ground control 
observations and recommendations, 14 
November 1991 

15.0162 Memo from Graham Clow to 
Gerald Phillips, visit to US coal mines, 
22 November 1991 

15.0169 Report to Gerald Phillips 
from Richard Brummer of Golder 
Associates, past and current 
involvement at Westray, 29 November 
1991 

15.0173 Report to Kevin Atherton 
from Richard Brummer, a three entry 
system, 4 December 1991 

15.0182 Memo from David Waugh to 
Gerald Phillips and Roger Parry, 
pothole ground falls, 4 December 1991 

15.0185 Memo from Graham Clow to 
Gerald Phillips, rock mechanics, 10 
December 1991 

15.0187 Minutes, Mine Planning 
Meeting, 10 December 1991 

15.0191 Report on Ground Falls and 
Recommendations for the Support of 
Intersections 

15.0198 Preliminary report from Jack 
Parker & Associates to Graham Clow, 
rock mechanics, 28 December 1991 

15.0202 Memo from Marvin Pelley to 
Gerald Phillips, working conditions, 14 
January 1991 

15.0205 Report from Jack Parker to 
David Waugh, horizontal stresses, 29 
February 1992 

15.0216 Ground Conditions Report: 
Southwest District, Panel 1, by David 
Waugh and Stan Chesal, 7 April 1991 

15.0219 Letter from Pat Phelan (DNR) 
to Gerald Phillips, denies approval of 
mine plan, 22 November 1991 

15.0221 Memo from Pat Phelan to 
John Mullally attaching 20 November 
1991 memo from Don Jones to Pat 
Phelan: Westray's proposed mine plan, 
22 November 1991 

15.0225 Letter from Gerald Phillips to 
Pat Phelan, defence of proposed mine 
plan, 17 December 1991 

15.0228 Letter from Pat Phelan to 
Gerald Phillips, approval of proposed 
mine plan and current short range plans 
for the Southwest block, 20 December 
1991 

15.0229 Letter from Pat Phelan to G. 
Phillips, procedures for revisions to 
mine plan, 31 December 1991 

15.0240 Mine Plan, Advance by 
Month 

15.0241 Lease of Minerals, Lease No. 
88 -1, 3 October 1988 

15.0247 Proposed Mine Plan, 
29 September 1991 

15.0248' Proposed Mine Plan, 
16 December 1991 

15.0249 Short range plans for the 
Southwest block, 17 December 1992 

15.0250 Memo from Gerald Phillips to 
Kurt Forgaard, design criteria, 27 
January 1989 

16.1 AMCL Report on Coal 
Resources/Reserves, Pictou County 
Coal Project, prepared for Curragh, 
March 1988 

16.2 AMCL Initial Review Report for 
Bank of Nova Scotia (BNS), 8 August 
1990 

16.3 AMCL Progress Report #1, for 
BNS, 19 October 1990 
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16.4 AMCL Progress Report #2, for 
BNS, 15 November 1990 

16.5 AMCL Progress Report #3, for 
BNS, 21 December 1990 

16.6 AMCL Progress Report #4, for 
BNS, 21 January 1991 

17.1 AMCL Progress Report #5, for 
BNS, 25 February 1991 

17.2 AMCL Progress Report #6, for 
BNS, 25 March 1991 

17.3 AMCL Progress Report #7, for 
BNS, 19 April 1991 

17.4 AMCL Progress Report #8, for 
BNS, 18 May 1991 

17.5 AMCL Progress Report #9, for 
BNS, 26 June 1991 

18.1 AMCL Progress Report #11, for 
BNS, 21 August 1991 

18.2 AMCL Certificate of Substantial 
Construction Complete, for BNS, 27 
August 1991 

18.3 AMCL Progress Report #12, for 
BNS, 24 September 1991 

18.4 AMCL Progress Report #13, for 
BNS, 29 October 1991 

18.5 AMCL Progress Report #14, for 
BNS, 2 December 1991 

18.6 AMCL Progress Report #15, for 
BNS, 19 December 1991 

18.7 AMCL Progress Report #16, for 
BNS, 21 February 1992 

18.8 AMCL Progress Report #17, for 
BNS, 16 April 1992 

18.9 AMCL Form of Independent 
Engineer's Certificates for BNS, 19 
September, 18 October, 15 November, 
18 December 1990; 17 January, 21 
February, 21 March, 17 April, 17 May, 
25 June, 25 July, 21 August, 24 
September, 25 October, 3, 19 December 
1991 and 19 February 1992 

19 Westray Mine Operating Budget, 
March 1989 

20 Credit Agreement between Curragh 
and BNS, 14 September 1990 

21 Westray Coal 1991 Budget, 14 
December 1990 

22 Westray Coal Confidential Offering 
Memorandum, prepared by Morgan 
Stanley, January 1992 

23 Westray Forecast for 1992, by 
Month, 21 February 1992 

24 Technical Service Manual for Joy 
Continuous Miners, as of October 1991 

25 Westray Mine Project Description 
and Economics presented to BNS, 13 

July 1989 

26 Mine Feasibility Study of Westray 
Mine, Foord Seam, for Industry 
Canada, by John T. Boyd Company, 
June 1994 

27.1 Westray Coal 1992 Budget, 6 
January 1992 

27.2 Westray Business Plan, with 
backup schedules, 30 August 1990 

27.3 Westray Coal 1992 Budget and 
Long Range Forecast 1993 -1998, 23 
December 1991 

28.1 Month End Report, June 1989 

28.2 Month End Report, September 
1989 

28.3 Month End Report, December 
1989 

28.4 Month End Report, March 1990 

29.1 Month End Report, June 1990 

29.2 Month End Report, September 
1990 

30.1 Month End Report, December 
1990 

30.2 Month End Report, March 1991 

31.1 Month End Report, June 1991 

31.2 Month End Report, September 
1991 

32.1 Month End Report, December 
1991 

32.2 Month End Report, March 1992 

33.1 Underground Monitoring System 
Rolling Logs, 19 to 22 April 1992 

33.2 Underground Monitoring System 
Rolling Logs, 22 to 30 April 1992 

33.3 Underground Monitoring System 
Rolling Logs, May 1992 
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34.0001 RCMP Investigation 
documents of Corporal H.L. Ullock 

34.0015 RCMP Investigation, mine 
rescue operation and investigation of 
the Southwest District: debriefmg 
documents, 17 September through 29 
September 1992 

34.0135 Can Say for Jay Dooley, 
underground observations while 
executing Search Warrant with RCMP 

34.0145 Can Say for Bryce Captick, 
underground observations executing 
Search Warrant with RCMP 

34.0148 Can Say for Don Dooley, 
underground observations while 
executing Search Warrant with RCMP 

34.0153 Debriefing notes and maps of 
the mine rescue teams with the RCMP 
in the execution of their Search 
Warrant, September 1992 

34.0173 Briefing and Debriefing notes 
of September 1992 mine entry, in 
execution of Search Warrant with 
RCMP 

34.0193 Memo from Lauchie 
MacQuarrie attaching debriefmg notes 
of execution of Search Warrant, 17 
September 1992 

34.0203 Excerpt of RCMP Constable 
R.A. Cashen's notebooks, 24, 25, 27 
and 28 September, pages 1 -12 

34.0216 Excerpt of Constable 
Cashen's notebook, 11 through 18 
August 1992, pages 55-69 

34.0231 Excerpt from Constable 
Cashen's notebooks, 14 through 24 July 
1992, pages 22 -46 

34.0256 Excerpt from Constable 
Cashen's notebooks, 16 July 1992, 
pages 25 -30 

34.0262 Excerpt from Constable 
Cashen's notebooks, 16 through 19 
September 1992, pages 21 -39 

35a.0004 26 January 1989 letter from 
Pat Phelan (DNR) to Gerald Phillips, 
changing the alignment of the portals 
and access slopes 

35a.0005 15 February 1989 letter from 
Gerald Phillips to Pat Phelan, requesting 
approval for alteration in rock tunnels 

35a.0007 23 March 1989 letter from 
Hans Bielenstein (AMCL) to Gerald 
Phillips, on tunnel realignment 

35a.0011 23 May 1989 memo from 
Pat Phelan to R. Potter (DNR), 
realignment of the tunnels 

35a.0012 26 May 1989 letter from 
Jack Maclsaac (DNR) to Gerald 
Phillips, approving realignment 

35a.0013 25 February 1991 letter from 
Kevin Atherton to Pat Phelan, requests 
approval for a revised alignment 

35a.0015 7 March 1991 letter from Pat 
Phelan to Kevin Atherton, approving 
further alignment 

35a.0016 5 March 1990 fax from 
Gerald Phillips to Kurt Forgaard 

35a.0032 7 March 1991 letter from Pat 
Phelan to Gerald Phillips, procedure for 
approval for mine plans 

35a.0033 5 April 1991 letter from 
Gerald Phillips to Pat Phelan, updated 
geological interpretation and further 
changes to mine plan 

35a.0034 3 October 1991 letter from 
Gerald Phillips to Pat Phelan, proposed 
mining plan 

35a.0036 20 November 1991 (DNR) 
memo from Don Jones to Pat Phelan, 
differences between Westray's original 
and proposed mine plan 

35a.0039 22 November 1991 DNR 
memo from Pat Phelan to John 
Mullally, proposed mine plan 

35a.0040 22 November 1991 letter 
from Pat Phelan to Gerald Phillips, 
proposed plan is unacceptable 

35a.0042 17 December 1991 letter 
from Gerald Phillips to Pat Phelan with 
attached mine plan 

35a.0046 20 December 1991 letter 
from Pat Phelan to Gerald Phillips, 
accepting revised mine plan 

35a.0047 31 December 1991 letter 
from Pat Phelan to Gerald Phillips, 
approving revised mine plan and 
outlining procedures for future revisions 

35a.0049 23 January 1992 letter from 
Gerald Phillips to Don Jones (DNR) 

35a.0052 27 January 1992 letter from 
Pat Phelan to Gerald Phillips, 
realignment of slopes 

35a.0053 Westray Coal Life of Mine 
Plan, 11 February 1992 
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35a.0060 Technical presentation to 
BNS by Gerald Phillips, P. Tucker, and 
J. O'Hagan, 27 July 1989 

35a.0093 8 March 1990 letter from 
J.C. Eby and G.L. Fabris (BNS) to 
Adrian White with attached term sheet 

35a.0105 9 September 1988 contract 
between NSPC and Westray 

35a.0137 30 August 1991 letter from 
B. West and S. Wong (BNS) to Gerald 
Phillips, concurring with AMCL 
Certificate but notifying Westray of 
deficiencies 

35a.0140 1992 Budget Backup, 13 
November 1991 

35a.0209 17 March 1989 letter from 
Don Jones to Gerald Phillips, 
realignment of the tunnels 

35a.0213 30 October 1991 memo from 
Kevin Atherton to Marvin Pelley with 
attached AFE No. W9109 

35a.0224 30 October 1991 memo from 
Marvin Pelley to Gerald Phillips, 
ongoing issues 

35a.0227 Undated handwritten notes 
on Extraction Ratios 

35a.0235 16 January 1992 notes of 
Alan Craven (AMCL): meetings with 
BNS, NSPC, DOE, DNR concerning 
Westray Coal 

35b.0001 17 January 1992 letter from 
Alan Craven (AMCL) to Brian West 
(BNS), Westray's proposed AFE No. 
W9109 Revised 

35b.0008 Minutes from Production 
Planning Meeting, 17 January 1992 

35b.0012 22 July 1991 letter from S. 
Wong and B. West (BNS) to Gerald 
Phillips, approving proposed AFE No. 
W9109 and W9106 

35b.0013 13 December 1991 letter 
from B. West and S. Wong to Ian Shaw, 
outlining coal supply concerns 

35b.0015 16 December 1991 fax from 
Brian West to Alan Craven, with BNS 
letter of 13 December 1991 

35b.0019 7 March 1990 fax from 
Gerald Phillips to Kurt Forgaard, 
attaching FINBUDO9 and FINBUD 10 

35b.0026 7 May 1990 fax from Eldon 
MacDonald to Gerald Phillips, major 
differences between original and current 
business plan 

35b.0033 14 May 1990 fax from 
Gerald Phillips to Brian West and Dan 
Malinski with FINBUD19 

35b.0045 23 May 1991 memo from 
Gerald Phillips to Marvin Pelley, capital 
costs in development 

35b.0048 6 December 1991 memo 
from Kevin Atherton to Gerald Phillips 
with revised AFE No. W9109 

35b.0065 Revised AFE No. W9109, 9 
January 1992: capitalize pre -production 
expenditures, costs debt fmanced 

35b.0078 15 January 1992 letter from 
Ian Shaw to S. Wong, the 9 January 
1992 copy of revised AFE No. W9109 

35b.0096 Production Forecasts, 13 
November 1991 

35b.0097 Month to Date Production 
Summaries, October 1991 -May 1992 

35b.0123 Descriptive Core Log of 
Drill Hole AP -85 -0398 made by Suncor 

35b.0138 7 June 1990 fax from Gerald 
Phillips to George Whyte, attaching 
NSPC letter concerning coal delivery 
schedule 

35b.0141 21 June 1990 memo from 
Gerald Phillips to Marvin Pelley, 
variation of Kilbom's scope of work 

35b.0150 23 January 1991 letter from 
B. West to Gerald Phillips, AFE for coal 
silos 

35b.0151 8 February 1991 from B. 
Randall (Kilborn) to Brian West, 
contingency funds 

35b.0154 3 July 1991 letter from John 
Greenwell (AMCL) to Gerald Phillips, 
20 June 1991 site visit and report on 
underground mining operation 

35b.0159 12 July 1991 memo from 
Kevin Atherton to Gerald Phillips, lease 
option on Joy equipment 

35b.0163 Long Range Plan 
(1993 -1998) Physicals Summary, 13 
December 1991 
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35b.0185 17 December 1991 letter 
from Alan Craven to Brian West, AFE 
No. W9110 for hydrocyclone circuit 

35b.0189 14 January 1992 memo from 
Marvin Pelley to Gerald Phillips, 
directing Phillips to improve working 
conditions (safety) and productivity 

35b.0192 23 January 1992 letter from 
Gerald Phillips to Don Jones, encloses 
summary of physicals of the 1992 
plan/budget, Long Range Plan to 1998 

35b.0194 27 February 1992 letter from 
Ian Shaw to Sam Wong, notifying the 
BNS that commencement of 
commercial production delayed 

35b.0195 16 April 1992 memo from 
Colin Benner to Clifford Frame, 
commercial production test 

35c.0001 22 July 1987 Briefing Note 
on the Suncor/Placer Pictou County 
Coal Project, prepared by Pat Phelan 

35c.0003 30 October 1987 Briefmg 
Note on Special Licence No. 2/86 

35c.0005 11 December 1990 memo 
from Pat Phelan to Dr John J. Laffin, 
Curragh/Westray Coal Project 

35c.0011 12 November 1987 memo 
from Richard Potter to John J. Laffm 

35c.0012 19 November 1987 memo 
from Richard Potter to Joel Matheson, 
sale of the Suncor Licence 

35c.0015 9 March 1988 memo from 
Robert Naylor to Ed Bain, necessity for 
joint review of Curragh -Westray mine 
planning by DNR coal geologists and 
mine engineering sections 

35c.0016 Corporate Organization 
Chart for Westray Coal Inc. 

35c.0017 20 September 1988 Order in 
Council authorizing $12 million loan to 
Westray from province 

35c.0018 17 March 1989 letter from 
Donald Cameron to Clifford H. Frame, 
terms of the interim fmancing 

35c.0022 14 February and 17 March 
1989 Orders in Council authorizing 
interim provincial loan to Westray 

35c.0029 Information Submitted to 
Support an Application for a Mining 
Lease, 14 March 1988 

35c.0096 18 April 1988 letter from 
Donald Jones to "Marv" at Curragh 

35c.0098 21 April 1988 letter from 
Marvin Pelley to Pat Phelan, Pictou 
County Coal Project Technical Review 

35c.0101 17 March 1988 letter from 
Donald Jones to Gerald Phillips 

35c.0105 27 March 1989 letter from 
Gerald Phillips to Donald S. Jones, 
alignment of main rock tunnel 

35c.0108 2 December 1991 letter from 
Nancy Ripley -Hood to David A. 
Stewart and James M. Dickson 

35c.0109 18 May 1989 letter from 
Gerald Phillips to Donald S. Jones 

35c.0110 2 December 1991 memo 
from Nancy Ripley -Hood to John 
Mullally 

35d.0001 Letter from T. Withers, 
Small Business Development, to Rene 
Gulliver, Price Waterhouse 

35d.0004 Pictou County Coal Project 
Responses to Atlantic Canada 
Opportunities Agency Queries 

35d.0011 Westray's application for 
assistance under the Atlantic Enterprise 
Program 

35d.0013 12 November 1987 letter 
from Clifford Frame to W. Potter 
(DRIE) 

35d.0017 3 November 1987 letter 
from Teresa MacNeil to de Cotret 

35e.0001 Report Recommendation to 
Executive Council, issue of a Special 
Mining Lease to Westray, 8 August 
1988 

35e.0003 Order in Council authorizing 
the issue of a Special Mining Lease to 
Westray, 13 September 1988 

35e.0004 Lease of Minerals No. 88 -1 
issued to Westray (Coal Inc.), 3 October 
1988 

36a.1 8 July 1992 report of Lou Janke 
(Canmet) for the RCMP on 
combustibility of coal dust samples 
taken 8 May 1992 

36a.2 Louis Janke curriculum vitae 

36a.3 23 July 1992 report of Ian 
Muirhead for RCMP: Coal Dust and 
Stone Dust 

36a.4 9 September 1992 report of Ian 
Muirhead for the RCMP: Ventilation 
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36a.5 3 September 1992 report of Ian 
Muirhead for the RCMP: Reduction in 
Production (January-May 1992) 

36a.6 3 September 1992 report of Ian 
Muirhead for the RCMP: Actual and 
Planned Support 

36a.7 10 November 1992 report of B. 
Staley for the RCMP, General Safety 
Matters at Westray 

36a.8 Reports by J. Kenneth 
Richmond for RCMP, Coal Dust 
Explosions, 1992 -1995 

36b.1 E.E. Dainty and G. Lobay, 
CANMET reports for the RCMP on 
Methane Monitoring Devices, 
1993 -1994 

36b.2 13 May 1993 report of S. Farrell 
& Associates for RCMP on Ventilation 
and Coal Dust 

36b.3 Paul Robert Amyotte Report to 
RCMP on Coal Dust Explosions: 
Curriculum Vitae of Paul R. Amyotte; 
Statement of Paul R. Amyotte, 23 
March 1993; P.R. Amyotte's notes and 
other communication between Amyotte 
and Westray; November 1993 Report of 
Paul R. Amyotte, General Comments; 
January 1994 Report of Paul R. 
Amyotte, Specific Comments 

36c.1 Studies and Reports of Gregory 
P. Isenor: Coalbed Methane, 
1991 -1994; 22 February 1994 interview 
of Gregory P. Isenor; correspondence 
between Isenor and Westray 

36c.2 A. Limey reports for the RCMP 
on Ventilation Aspects of the Westray 
Explosion: 1994 

37a.004 24 January 1989 fax from 
Derek Steele (Dames & Moore) to 
Gerald Phillips, ventilation design 

37a.009 27 January 1989 memo from 
Gerald Phillips to Kurt Forgaard, design 
criteria 

37a.022 3 July 1991 letter from John 
Greenwell (AMCL) to Gerald Phillips, 
attaching Appendix D: Report on 
Underground Mining Operation 

37a.027 18 July 1991 letter from 
Gerald Phillips to Claude White, 18 
June 1991 ventilation survey 
(incorrectly dated) 

37a.029 17 October 1990 memo from 
John Smith to Claude White 

37a.033 Ventilation Survey data sheets 
dated 17 May; 3, 19 June; 9, 23 July; 
19, 21 August; 21 September; 25 
October; 22, 31 December 1991; 12, 19, 
26 February; 4, 11, 18 March; 2, 8, 15, 
23, 29 April; 8 May 1992 

37a.097 Transcript of 9 June 1992 
interview of Barry Johnston and Steven 
Cyr, pages 128 and 129 

37a.099 4 March 1992 letters from 
Claude White to Robert Parry, approval 
documents for the auxiliary fans 

37a.107 15 December 1988 letter from 
Gerald Phillips to Claude White, 
Manager's Safe Working Procedures 

37a.134 Transcript of the 9 June 1992 
interview of Barry Johnston and Steven 
Cyr, pages 127 and 128 

37a.136 15 October 1991 letter from 
Kevin Atherton to Albert McLean 
(DOL) 

37a.138 Interview transcript of 
Normand Lavigne, pages 26-30 

37a.143 Interview transcript of Mr 
MacLeod and Mr LeDrew, pages 26-31 

37a.149 Underground Operations Shift 
Foreman's Report of 7 May 1992 by 
Ferris Dewan 

37a.150 Interview transcript of G. 
Jones and A. Smith, pages 13 -34 

37a.176 14 September 1992 letter 
from D. Clipsom (Senior Davis Derby) 
to A.M. Blevins (Minelec) 

37a.180 Underground Maintenance 
Foreman Shift Reports of 20 March and 
27 April 1992 and Underground 
Operations Shift Foreman's Reports, 
undated, 21, 22, 23 and 25 April 1992 

37a.188 Various notes prepared by 
David Waugh, Westray and SGS on the 
dust sampling of 29 April and 8 May 
1992 and Tom Smales' notes of 23 July 
1992 on the analysis of the 8 May 1992 
dust samples 

37a.223 7 September 1992 letter from 
J.K. Richmond to Ches MacDonald 

37a.227 29 April 1992 Nova Scotia 
Department of Labour Inspection 
Report and Order by Albert McLean 

37a.231 Interview transcript of T. 
Regular and G. Palmer, pages 47 -51 
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37a.236 Interview transcript of Mr 
Chapman and Mr Ellis, pages 76-79 

37a.240 23 July 1992 report of Ian 
Muirhead: coal and stone dust 

37a.261 16 September 1991 memo 
from John Smith to Claude White 

37b.001 Interview transcript of Mr 
Chapman and Mr Ellis, pages 89 -91 

37b.004 Underground Operations and 
Maintenance Shift Foreman's Reports 
22 and 26 March; 2, 8, 21, 23, 25 April; 
1, 6, and 7 May 1992 

37b.027 Interview transcript of Mr 
MacLeod and Mr LeDrew, pages 3 -12, 
46-51, and 93 -96 

37b.047 Interview transcript of Barry 
Johnston and Steven Cyr, pages 79 and 
80, 9 June 1992 

37b.049 3 September 1992 report of 
Ian Muirhead: Reduction in Production 
(January-May 1992) 

37b.058 27 September 1992 debriefing 
notes of Jay Dooley on entry into the 
Southwest District in execution of 
Search Warrant with RCMP 

37b.060 Study by G.P. Isenor for the 
RCMP on Methane Gas in the Pictou 
Coalfields, September 1994 

37b.079 Underground Operations and 
Maintenance Shift Foreman's Reports 
for 20, 31 March; 1, 2, 10, 16, 27, 
April; 4, 5 and 7 May 1992 

37b.091 20 May 1992 fax from Frank 
Amirault (MAESC) to Gerald Phillips 

37b.096 Debriefing notes on RCMP 
entry into the Southwest in execution of 
Search Warrant, specifically 25 and 27 
September 

37b.119 "The Frictional Ignition 
Hazard associated with Colliery Rocks," 
F. Powell and K. Billinge, The Mining 
Engineer, July 1975 

37b.126 23 September 1988 letter 
from Gerald Phillips to Derek Steele 

37b.144 13 November 1991 fax from 
Derek Steele to Gerald Phillips 

37b.150 Interview transcript of Owen 
McNeil, 26 June 1992, pages 64-65 

37b.152 Interview transcript of 
Michael Salsman, 27 May 1992, pages 
21 and 22 

37b.156 3 September 1992 report of 
Ian Muirhead for the RCMP on Actual 
and Planned Support 

37b.179 Interview transcript interview 
of Barry Johnston and Steven Cyr, .9 

June 1992, pages 49 and 50 

37b.181 "Principles of Formation and 
Dispersion of Methane Roof Layers and 
Some Remedial Measures," P. Bakke 
and S.J. Leach, The Mining Engineer, 
July 1962 

37b.205 "Movement of Firedamp in 
Air," H.F. Coward, Transactions: 
Institution of Mining Engineers, Vol. 
XCIV. 1937-1938 

37b.218 "Layering of Firedamp in 
Longwall Workings," E.J. Raine, 
Transactions: Institution of Mining 
Engineers, July 1960 

38.01 Geological Map 

38.02 Old Mine Workings in the 
Pictou Coalfield 

38.03 Drawing of typical strata and 
seam section in the Southwest Panel, 
based on the Suncor Drill Log for 
Drillhole AP398 

38.04 Site Plan of the Westray Mine 

38.05 Mine Layout, Advance by 
Month 

38.06 Westray Ground Support Map 

38.07 Long Wall Mining: Drawing of 
Long Wall Face Advancing; 
Photograph of Long Wall Mining 

38.08 Room and Pillar Mining: Plan 
View of Panel Development and Room 
and Pillar Operation; Diagram of Room 
and Pillar Three Entry Method; 
Ventilation and Gradient Map; Map of 
Conveyor System at Westray 

38.09 Underground mining equipment 
(at Westray): Dosco Roadheader; Joy 
Continuous Miner; Joy Shuttle Car; 
Stamler Feeder; Conveyor Control 
System; Fletcher Roof Bolter; Wagner 
Scoop Tram; Tractors 

38.10 Electrical Equipment at 
Westray: Electrical Distribution 
Drawing; Brush Transformer; Baldwin 
& Francis Lighting Transformer 

38.11 Ground Support at Westray: 
Geotechnical Maps; Photographs of 
Non -Yielding Arches, Typical Non - 
Yielding Arches, Yielding Arches, 
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Typical Yielding Arches Under 
Extreme Strata Pressures, Square Set 
Arches, Typical Square Set Supports, 
Dywidag Truss, Shotcrete- Sprayed 
Concrete, Cement and Wooden Chocks 

38.12 Ventilation System at Westray: 
Engart Bifurcated and In -Line Axial 
Fans; Photographs of Auxiliary Fans; 
Diagrams of Westray Auxiliary and 
Main Ventilation; Diagrams of 
Stoppings, Doors and Air Crossings; 
Methane Layering Index Nomogram; 
Photograph of Anemometer; Product 
Information on MSA Methane 
Detectors; Photograph of 
Methanometer; Diagram and 
information on Venturi Air Mover 

38.13 Rock Dusting Equipment at 
Westray 

38.14 Personnel Lists for A, B, C, D 
Crews and Photograph of the Tag Board 
at Westray 

38.15 Personnel Equipment at 
Westray: Product information on the 
Oldham cap lamps; Photograph of the 
OXY 60 Self -Rescuer; Product 
information on the Draeger Oxy -SR 60 
B Self -Contained Self- Rescuer 

39a.0001 Tradesmen Reports, 
Electrical, undated 

39a.01.91 Tradesmen Reports, 
Electrical, January 1991 

39a.02.91 Tradesmen Reports, 
Electrical, February 1991 

39a.03.91 Tradesmen Reports, 
Electrical, March 1991 

39a.04.91 Tradesmen Reports, 
Electrical, April 1991 

39a.05.91 Tradesmen Reports, 
Electrical, May 1991 

39a .06.91 Tradesmen Reports, 
Electrical, June 1991 

39a.07.91 Tradesmen Reports, 
Electrical, July 1991 

39a.08.91 Tradesmen Reports, 
Electrical, August 1991 

39b.09.91 Tradesmen Reports, 
Electrical, September 1991 

39b.10.91 Tradesmen Reports, 
Electrical, October 1991 

39b.11.91 Tradesmen Reports, 
Electrical, November 1991 

39b.12.91 Tradesmen Reports, 
Electrical, December 1991 

39c.01.92 Tradesmen Reports, 
Electrical, January 1992 

39c.02.92 Tradesmen Reports, 
Electrical, February 1992 

39c.03.92 Tradesmen Reports, 
Electrical, March 1992 

39c.04.92 Tradesmen Reports, 
Electrical, April 1992 

39c.05.92 Tradesmen Reports, 
Electrical, May 1992 

40a.0001 Tradesmen Reports, 
Mechanical, undated 

40a.01.91 Tradesmen Reports, 
Mechanical, January 1991 

40a.02.91 Tradesmen Reports, 
Mechanical, February 1991 

40a.05.91 Tradesmen Reports, 
Mechanical, May 1991 

40a.06.91 Tradesmen Reports, 
Mechanical, June 1991 

40a.07.91 Tradesmen Reports, 
Mechanical, July 1991 

40a.10.91 Tradesmen Reports, 
Mechanical, October 1991 

40a.12.91 Tradesmen Reports, 
Mechanical, December 1991 

40b.01.92 Tradesmen Reports, 
Mechanical, January 1992 

40b.02.92 Tradesmen Reports, 
Mechanical, February 1992 

40b.03.92 Tradesmen Reports, 
Mechanical, March 1992 

40b.04.92 Tradesmen Reports, 
Mechanical, April 1992 

40b.05.92 Tradesmen Reports, 
Mechanical, May 1992 

41.02.92 Underground Maintenance 
Foreman Shift Reports, February 1992 

41.03.92 Underground Maintenance 
Foreman Shift Reports, March 1992 

41.04.92 Underground Maintenance 
Foreman Shift Reports, April 1992 

41.05.92 Underground Maintenance 
Foreman Shift Reports, May 1992 

42a.03.91 Underground Operations 
Shift Foreman's Reports, March 1991 
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42a.04.91 Underground Operations 
Shift Foreman's Reports, April 1991 

42a.05.91 Underground Operations 
Shift Foreman's Reports, May 1991 

42a.06.91 Underground Operations 
Shift Foreman's Reports, June 1991 

42a.07.91 Underground Operations 
Shift Foreman's Reports, July 1991 

42b.08.91 Underground Operations 
Shift Foreman's Reports, August 1991 

42b.09.91 Underground Operations 
Shift Foreman's Reports, September 
1991 

42b.10.91 Underground 
Shift Foreman's Reports, 

42c.11.91 Underground 
Shift Foreman's Reports, 
1991 

42c.12.91 Underground 
Shift Foreman's Reports, 
1991 

Operations 
October 1991 

Operations 
November 

Operations 
December 

42d.01.92 Underground Operations 
Shift Foreman's Reports, January 1992 

42e.02.92 Underground Operations 
Shift Foreman's Reports, February 1992 

42f.03.92 Underground Operations 
Shift Foreman's Reports, March 1992 

42g.04.92 Underground Operations 
Shift Foreman's Reports, April 1992 

42h.05.92 Underground Operations 
Shift Foreman's Reports, May 1992 

43a.01.91 Underground Mine 
Examiner's Report, January 1991 

43a.04.91 Underground Mine 
Examiner's Report, April 1991 

43a.05.91 Underground Mine 
Examiner's Report, May 1991 

43a.06.91 Underground Mine 
Examiner's Report, June 1991 

43a.07.91 Underground Mine 
Examiner's Report, July 1991 

43a.08.91 Underground Mme 
Examiner's Report, August 1991 

43a.09.91 Underground Mine 
Examiner's Report, September 1991 

43b.10.91 Underground Mine 
Examiner's Report, October 1991 

43b.11.91 Underground Mine 
Examiner's Report, November 1991 

43b.12.91 Underground Mine 
Examiner's Report, December 1991 

43c.01.92 Underground Mine 
Examiner's Report, January 1992 

43c.02.92 Underground Mine 
Examiner's Report, February 1992 

43d.04.92 Underground Mine 
Examiner's Report, April 1992 

43d.05.92 Underground Mine 
Examiner's Report, May 1992 

44.0011 Interview transcript of Alan 
Hudson, 24 June 1992, pages 98 -104 

44.0018 Interview transcript of Barry 
Johnston and Steven Cyr, 9 June 1992, 
pages 14, 15 

44.0020 Interview transcript of Barry 
Johnston and Steven Cyr, 9 June 1992, 
page 131 

44.0021 Interview transcript of Wayne 
Cheverie, 7 August 1992, pages 22 -27 

44.0027 Interview transcript of Alan 
Hudson, 24 June 1992, pages 117, 118 

44.0029 Interview transcript of G. 
Muise, S. Hillier and B. MacNeil, 14 
July 1992, pages 121 -30 

44.0039 Interview transcript of 
Vernon Boutilier, 29 June 1992 pages 
49 -53 

44.0044 Interview transcript of Glyn 
Jones and Ray Roberts, pages 43-45 

44.0047 Interview transcript of G. 
Muise, S. Hillier and B. MacNeil, 14 
July 1992, pages 49 -58 

44.0057 Interview transcript of Owen 
McNeil, 26 June 1992, pages 127, 128 

44.0059 Interview transcript of Barry 
Johnston and Steven Cyr, 9 June 1992, 
pages 139-43 

44.0064 Interview transcript of Glyn 
Jones and Ray Roberts, pages 79 -85, 
100 and 101 

44.0073 RCMP map of Personnel 
Locations as per Curragh information 

44.0074 6 August 1992 report of the 
Chief Medical Examiner, Dr Perry 
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44.0083 Can Say for Jay Dooley, 
observations underground executing 
Search Warrant with RCMP, 27 
September 1992 

44.0086 Report of S. Farrell & 
Associates Ltd for the RCMP: 
ventilation and coal dust, May 1993 

44.0128 Can Say for Don Dooley, 
observations underground executing 
Search Warrant with RCMP, 27 
September 1992 

44.0133 Interview transcript of Owen 
McNeil, 26 June 1992, pages 64, 65 

44.0135 Interview transcript of Buddy 
Robinson, 9 September 1992, pages 16, 
17 

44.0142 Interview transcript of Barry 
Johnston and Steven Cyr, 9 June 1992, 
pages 132, 133 

44.0144 21 March 1994 report of 
Kenneth Richmond to RCMP 

44.0154 Collection of documents 
relating to the dust samples, and their 
analysis, taken by Westray on 29 April 
and 8 May 1992 

45.01 Ventilation Surveys: 17 May; 9, 
23 July; 19 August; 21 September; and 
25 October 1991; 12, 19, 26 February; 
4, 11, 18 March; 8, 15 April; and 8 May 
1992 

45.02 Electrical Distribution Drawing 
as of 8 May 1992 

45.03 Proposed Mine Layout, 27 
September 1991 

45.04 Approved Short Range plans for 
the Southwest Panel, Alternative 2 Plan, 
17 December 1991 

45.05 Approved Mine Development 
Plan, 16 December 1992 

45.06 Equipment Location 9 May 
1992 Map 

45.07 Ground Support Maps 

45.08 Mine Plans submitted to DNR 
by Westray 

45.09 Westray Mine Development 
Chronology 

45.10 Westray Mine Support Map 

45.11 Westray Ventilation Maps 

45.12 Westray Mine Floor Slopes Map 

45.13 Westray Mine Conveyor Belt 
System 

45.14 Geological Maps 

45.15 Geotechnical Maps 

46 Coalbed Methane Project Files of 
R. Naylor, DNR (one Exhibit copy 
only) 

47 Reports of the Nova Scotia 
Demethanation Project, Algas 
Resources March 1981, and Gregory P. 
Isenor June 1982; Proposals for 
Methane Drainage by G.P. Isenor 
Company Limited in 1992; and 
documents of Noval Technologies Ltd's 
Demethanation Project, 1982 (one 
Exhibit copy only) 

48.1 Curriculum Vitae of Donald W. 
Mitchell 

48.2 Letter reports to Claude White 
from Donald W. Mitchell, 2 July, 12 
September, and 21 September 1992: 
Westray Mine Ventilation; Westray 
Mine Ignition Source; Westray Mine 
Incombustible; Violations Based on 
Westray Mine Ventilation Analysis; and 
Westray Mine Ignition Source, A Re- 
Analysis 

49.1 Dames & Moore First Review 
Report on Pictou County Coal Project 
for Suncor, 4 March 1986 

49.2 Dames & Moore Second Review 
Report on Pictou County Coal Project 
for Suncor, 29 April 1986 

49.3 Dames & Moore Third Review 
Report on Pictou County Coal Project 
for Suncor, 22 October 1986 

50.1 Tradesmen Reports, Mechanical, 
undated, July, August, September and 
October 1991 

50.2 Tradesmen Reports, Electrical, 
undated, June, July, August, September, 
October, November and December 
1991 

51 Closing Record Book Re: Purchase 
of the Pictou County Coal Project by 
Westray Coal Inc. from Suncor Inc. 

52 3 November 1987 Report of Price 
Waterhouse: Westray Mining Limited 
and their bid on Pictou County Coal 
Project 

53.1 Curriculum Vitae of F. Reg 
Brookes 



53.2 Report of F. Reg Brookes, 2 

November 1992 

53.3 Report of F. Reg Brookes, 
October 1995 

53.4 Curriculum Vitae of James W. 
Rogers 

53.5 Investigation of SF6 Type 
Section Switches by J.W. Rogers, 4 
September 1992 

53.6 Report of D. Clipsom (Davis 
Derby) to A.M. Blevins (Minelec), 14 
September 1992, analysis of PC 
Masterstation Archived Data 

54.1 Resume of Paul Robert Amyotte 

54.2 Resume of Michael John Pegg 

54.3 Consultant Report of Paul R. 
Amyotte and Michael J. Pegg for 
Westray Mine Public Inquiry, 
September 1992 

55.1 Resume of John A. Bossert 

55.2 Report of John Bossert, 4 
November 1992 

55.3 Addendum to the Report of John 
A. Bossert, October 1995 

56.1 Resume of Malcolm J. 
McPherson 

56.2 Report of Malcolm J. McPherson, 
5 November 1992 

56.3 Report of Malcolm J. McPherson, 
7 October 1995 

57.1 Resume of Adrian Golbey, MBA, 
P.Eng. 

57.2 Report of Adrian Golbey, 2 
November 1992 

57.3 Report of Adrian Golbey, 
October 1995 

58.1 Resume of Miklos D.G. Salamon 

58.2 Report of Miklos D.G. Salamon, 
November 1992 

58.3 Addendum to the report of 
Miklos D.G. Salamon, 24 September 
1995 

59 Photographs of post -explosion 
underground conditions 

60 Death Certificates of explosion 
victims, cause of death of explosion 
victims and Autopsy Report 

61 Supporting Documents on Drill 
Holes 0398, 0371, 0411, 0061, and 
0428 (one Exhibit copy only) 

62 8 May 1990 letter from R. Russell 
(ISTC) to Clifford Frame 

63 Guideline to Information Required 
under the Mineral Resources Act to 
Support an Application for a Mining 
Lease or a Special Mining Lease 

64.01 21 June 1990 memo from 
Gerald Phillips to Marvin Pelley 

64.02 21 October 1988 letter from 
Marvin Pelley and 14 October 1988 
letter from Sheldon Plener to Robert R. 
de Cotret 

64.03 9 April 1992 Briefmg Note on 
Westray 

64.04 26 September 1990 draft of the 
Take or Pay Agreement between 
Currágh, Novaco and the Province 

64.05 19 April 1989 interim financing 
Loan Agreement between Westray Coal 
Inc. and the Province 

64.06 30 March 1990 letter from Don 
Cameron to Marvin Pelley with 
attached Subordination Terms 

64.07 23 July 1990 draft of the Loan 
Agreement between Curragh, Westray, 
630902 Ontario and the Province 

64.08 Financial Forecast from the 
Westray Presentation to BNS 30 August 
1990 

64.09 Letter from R. Russell to 
Clifford Frame, undated 

64.10.01 4 January 1990 letter from 
I.D. Covill to Gerald Phillips, coal 
deliveries to NSPC 

64.10.02 5 June 1990 letter from I.D. 
Covill to Gerald Phillips, coal deliveries 
to NSPC 

64.10.04 7 June 1990 memo from 
Gerald Phillips to George Whyte, coal 
deliveries to NSPC 

64.10.05 5 November 1991 letter from 
G.D. Lethbridge to Bernie Boudreau 

64.10.07 12 November 1991 letter 
from Wayne Fiander to Charles 
MacNeil 

64.10.09 22 November 1991 memo 
from L.R. Comeau to C.W. MacNeil 
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64.11 Curragh Resources Inc. 1990 
Annual Information Form 

64.12 22 January 1992 memo from 
Fred Bennett to Tom Wright 

64.13.01 7 August 1991 letter from R. 
Ratcliffe to Gerald Phillips 

64.13.06 30 October 1991 memo from 
D.S. Jones to file 

64.13.10 27 January 1989 memo from 
Gerald Phillips to Kurt Forgaard 

64.14.01 20 November 1990 letter 
from Sara Filbee to Elizabeth Cuddihy 

64.14.08 28 September 1990 letter 
from Donald Cameron to Curragh, 
Westray, 630902 Ontario and BNS 

64.14.10 20 July 1988 memo from 
Richard Potter to Ken Streatch 

64.14.13 Undated Memorandum to the 
Cabinet, prepared by Pat Phelan and 
submitted by Ken Streatch 

64.14.19 25 November 1987 letter 
from W.R. Redrupp to W. Potter 

64.14.39 16 July 1992 letter from 
Margaret MacDonald to Darlene 
Jamieson 

64.14.44 Westray Underground 
Development Plan (full size, one 
Exhibit copy only) 

64.14.45 Westray Coal Alternative 2 
Plan, 17 December 1991 (full size, one 
Exhibit copy only) 

64.14.46 19 December 1991 letter 
from Gerald Phillips to Pat Phelan 

64.15.01 14 June 1991 memo from Ian 
Shaw to Frame, Kastelic, Pelley, 
Visagie and White 

64.15.02 10 December 1991 memo 
from Marvin Pelley and Ian Shaw to 
Gerald Phillips 

64.16.01 20 April 1992 memo to Colin 
Benner from Ian Shaw 

64.16.02 Management Agreement 
between C.H. Frame and Westray Coal 
Inc., as of 28 December 1989 

64.17 Diagrams prepared by David 
Waugh, 4 and 5 November 1991 of 
Stress Relieved Five -Room System 
(Preliminary Layout) and Mining 
Layout Alternatives 

64.18 13 April 1992 memo from 
Gerald Phillips to all Westray 
Employees: problems in the Southwest 
Panel 1 

64.19 Reduced copies of maps entered 
as Exhibit Nos. 64.14.44, 64.14.45, 65, 
66, 67, 68, 70 and 72 

65 30 March 1992 Map of North 
Mains Alternative 2 (full size, one 
Exhibit copy only) 

66 Map of the S -W Block, 9 April 
1992 (full size, one Exhibit copy only) 

67 Foord Seam Structure Contours 
Map prepared by NSDM &E (full size, 
one Exhibit copy only) 

68 Panel Development Drawing (full 
size, one Exhibit copy only) 

69a.001 25 November 1988 letter from 
Claude White to Gerald Phillips, 
exemptions 

69a.003 5 December 1988 letter from 
Gerald Phillips to Claude White, 
outlines exemptions Westray will 
require 

69a.005 20 December 1988 fax from 
Gerald Phillips to Claude White with 
draft of letter of 21 December 1988 

69a.010 21 December 1988 letter from 
Gerald Phillips to Claude White, 
requests permission for exemptions 

69a.014 12 January 1989 memo from 
John Smith to Claude White, outlines 
exemptions, permits and approvals 
needed for Westray development 

69a.015 Unsigned copy of 7 February 
1989 letter from Claude White to 
Gerald Phillips 

69a.022 17 February 1989 letter from 
Claude White to Gerald Phillips, 
exemptions granted 

69a.029 11 January 1990 fax from 
Gerald Phillips to Claude White with 
attached letters: Westray's 
reorganization and the issuing of 
exemptions in Curragh's name 

69a.032 17 January 1990 letter from 
Claude White to Gerald Phillips, 
exemptions now apply to Curragh 
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69a.033 26 September 1990 letter 
from Gerald Phillips to Claude White, 
response to White's letter of 17 

February 1989 

69a.044 12 December 1990 letter from 
Claude White to Gerald Phillips, 
blasting underground from the second 
last x -cut 

69a.045 30 March 1989 letter from T. 
Jensen (CMD) to J. Smith (DM &E), 
Drill Jumbo, Scooptrams 

69a.052 31 May 1989 letter from T. 
Jensen to J. Smith, Boom Truck 

69a.054 26 June 1989 letter from T. 
Jensen to J. Smith, Caterpillar Dozer 

69a.056 12 February 1990 letter from 
Claude White to Gerald Phillips, storage 
of explosives 

69a.059 4 February 1991 letter from 
Gerald Phillips to Claude White, 
attaches technical information on 
equipment Westray will be using 
underground 

69a.085 8 February 1991 letter from 
Robert Parry to Claude White, 
Continuous Miners 

69a.086 8 February 1991 letter from 
Robert Parry to Claude White, Dosco 
Road Header 

69a.092 15 February 1991 letter from 
Robert Parry to Claude White, diesel 
personnel carriers and utility vehicles 

69a.093 15 February 1991 letter from 
Robert Parry to Claude White, Joy 
Shuttle Car 

69a.097 15 February 1991 letter from 
Robert Parry to Claude White, 
Scooptrams 

69a.105 18 February 1991 letter from 
Robert Parry to Claude White, use of 
electricity underground 

69a.106 18 February 1991 letter from 
Robert Parry to Claude White, Quik- 
Loc cable connectors 

69a.117 21 February 1991 letter from 
Robert Parry to Claude White, use of 
electricity underground 

69a.120 22 February 1991 letter from 
Robert Parry to Claude White, portable 
diesel powered generator 

69a.122 28 February 1991 letter from 
Robert Parry to Claude White, Non - 
Schedule 31 or M -424 diesel 

69a.135 11 April 1991 letter from 
Claude White to Gerald Phillips, use of 
electricity underground 

69a.137 16 April 1991 letter from 
Robert Parry to Claude White, portable 
generator underground 

69a.141 16 April 1991 letter from 
Robert Parry to Claude White, 
commitment to the monitoring of 
undiluted exhaust emission levels 

69a.142 16 April 1991 letter from 
Robert Parry to Claude White, non- 
flameproof diesel equipment 

69a.145 19 June 1991 letter from 
Robert Parry to Claude White, non- 
flameproof high- tension switchgear and 
transformers 

69a.155 5 July 1991 letter from 
Claude White to Gerald Phillips, Joy 
Shuttle Cars 

69a.164 5 July 1991 letter from 
Claude White to Gerald Phillips, Joy 
Continuous Miners 

69a.175 24 July 1991 letter from 
Claude White to Gerald Phillips, 
Massey Ferguson Utility 
Vehicles/Personnel Carriers 

69a.197 2 August 1991 letter from 
Claude White to Gerald Phillips, 
Wagner Scooptrams 

69a.207 5 August 1991 letter from 
Claude White to Gerald Phillips, 
Massey Ferguson Utility Vehicle/ 
Personnel Carrier 

69b.001 10 September 1991 letter 
from Robert Parry to Claude White, 
Portable Generator 

69b.002 10 September 1991 letter 
from Robert Parry to Claude White, 
Eimco Boom Truck 

69b.003 10 September 1991 letter 
from Robert Parry to Claude White, 
Non -Flameproof Diesel Equipment 

69b.007 10 September 1991 letter 
from Robert Parry to Claude White, 
Eimco Boom Truck 
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69b.009 17 September 1991 letter 
from Claude White to Gerald Phillips, 
Fletcher Roof Bolters 

69b.016 18 September 1991 letter 
from Claude White to Gerald Phillips, 
Stamler Feeder Breakers 

69b.020 24 September 1991 letter 
from Claude White to Gerald Phillips, 
1000 KVA Brush Transformers 

69b.026 25 September 1991 letter 
from Claude White to Gerald Phillips, 
Baldwin and Francis gate -end boxes 

69b.030 25 September 1991 letter 
from Claude White to Gerald Phillips, 
Wallacetown gate -end boxes 

69b.034 25 September 1991 letter 
from Claude White to Gerald Phillips, 
Baldwin and Francis gate -end boxes 

69b.040 30 September 1991 letter 
from Claude White to Gerald Phillips, 
Circuit- Breakers 

69b.043 2 October 1991 letter from 
Claude White to Robert Parry, Joy 
Continuous Miners 

69b.051 2 October 1991 letter from 
Claude White to Robert Parry, Dosco 
Road Header 

69b.060 2 October 1991 letter from 
Claude White to Robert Parry, Joy 
Shuttle Cars 

69b.071 15 October 1991 letter from 
Claude White to Robert Parry, Non - 
Flameproof Diesel Equipment 

69b.073 17 October 1991 letter from 
Claude White to Robert Parry 

69b.075 17 October 1991 letter from 
Claude White to Robert Parry, 
Trolex/Sentex Gas Monitoring System 

69b.079 17 October 1991 letter from 
Claude White to Robert Parry, Davis 
Derby 200Y Signalling System 

69b.083 21 October 1991 letter from 
Claude White to Robert Parry, Davis 
Derby Telephone System 

69b.087 21 October 1991 letter from 
Claude White to Robert Parry, Eimco 
Boom Truck 

69b.089 22 October 1991 letter from 
Claude White to Robert Parry, Non - 
Flameproof Portable Diesel Generator 

69b.095 29 October 1991 letter from 
Claude White to Robert Parry, Eimco 
Boom Truck 

69b.098 1 November 1991 letter from 
Claude White to Robert Parry, Lighting 
Fittings 

69b.101 1 November 1991 letter from 
Claude White to Robert Parry, Lighting 
Fittings 

69b.104 1 November 1991 letter from 
Claude White to Robert Parry, Lighting 
Fittings 

69b.107 17 December 1991 letter from 
Claude White to Robert Parry, Quik- 
Loc cable connectors 

69b.114 2 January 1992 letter from 
Claude White to Robert Parry, Non - 
Flameproof Switchgear and 
Transformers 

69b.120 3 January 1992 letter from 
Claude White to Robert Parry, Brush 
Transformers 

69b.123 3 January 1992 letter from 
Claude White to Robert Parry, Brush 
Transformers 

69b.126 3 January 1992 letter from 
Claude White to Robert Parry, Circuit 
Breakers 

69b.129 6 January 1992 letter from 
Claude White to Robert Parry, Fletcher 
Roof Bolter 

69b.132 9 January 1992 letter from 
Claude White to Robert Parry, progress 
report on the approvals for underground 
electrical and mechanical equipment 

69b.133 15 January 1992 letter from 
Claude White to Robert Parry, encloses 
a revised "Introduction of New 
Electrical Form" 

69b.135 16 January 1992 application 
for 1000KVA Transformer and Motor 
Control Centre, signed by Robert Parry 

69b.140 24 January 1992 letter from 
Parry to Claude White, Huwood 
Conveyor Motors 

69b.143 24 January 1992 letter from 
Parry to Claude White, Trip Levels 

69b.144 10 March 1992 letter from 
Claude White to Parry, Trip Levels 
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69b.145 5 February 1992 letter from 
Claude White to Parry, Hackbridge 
Faraday Transformers 

69b.148 5 February 1992 letter from 
Claude White to Parry, Oldham Miner's 
Cap Lamps 

69b.153 19 February 1992 application 
for Main Mine Fans 

69b.155 4 March 1992 letter from 
Claude White to Robert Parry, 
Auxiliary Fans 

69b.159 4 March 1992 letter from 
Claude White to Robert Parry, 
Auxiliary Fans 

69b.163 26 March 1992 letter from 
Claude White to Robert Parry, Seismic 
Recorder 

69b.167 27 April 1992 letter from 
Claude White to Robert Parry, Air 
Compressor 

69b.171 30 April 1992 letter from 
Claude White to Robert Parry, Landini 
Personnel Carriers 

69b.176 23 May 1989 letter T. Jensen 
to J. Smith, Drill Jumbo 

69b.180 7 June 1989 memo from 
Donald Green to John Smith, Drill 
Jumbo 

69b.186 27 September 1990 letter 
from T. Jensen to John Smith, Hiba 
Service Vehicle and Kubata Tractor 
Service Vehicle 

69b.191 21 July 1989 letter from R.B. 
Humphrey to John Smith, Tamrock 
Rockbolt Jumbo and Shotcrete Jumbo 

69b.194 15 October 1991 letter from 
Kevin Atherton to Albert McLean, 
Auxiliary Fans (see Exhibit No. 45.01, 
ventilation plans, surveys not copied) 

70 Map of the Southwest Panel 
Alternative 1, 16 December 1991 (full 
size, one Exhibit copy only) 

71 Kilborn Technical and Cost Review 
of the Pictou County Coal Project, 
Volume I, final 1988 report 

72 Map of Westray Mine Post - 
Explosion Personnel & Mobile 
Equipment Locations, modified 15 
November 1995 (full size, one Exhibit 
copy only) 

73.01.01 10 August 1984 letter report 
of John A. Amirault (Jacques, 
Whitford) to J.H. Reeves (Nova Corp.) 

73.01.04 11 September 1984 Suncor 
memo from Arden Thompson to Edwin 
Fraser 

73.02 Post -Explosion photographs of 
re- circulation tunnel 

73.03 Nova Scotia Demethanation 
Project: A Coalbed Methane Content 
Evaluation of the Pictou Coalfield, 
Algas Resources Ltd, March 1981 

73.04 2 April 1992 memo from Albert 
McLean to Claude White, groundfall in 
Southwest 28 March 1992 and 
inspection of 31 March 1992 

73.05 11 October 1991 copy of 
Westray Coal Project Ventilation Plan 

73.06 22 January, 13 February and 17 
March 1992 Inspection Reports signed 
by Albert McLean 

73.07 Photograph showing burnt and 
unbumt vent tubing in SW2 -1 Road 

73.08.01 4 September 1991 
Assessment Report of Albert McLean 

73.08.03 16 September 1991 memo 
from John Smith to Claude White 

73.08.07 26 September 1991 
Assessment Report of Albert McLean 

73.08.10 Follow -up meeting, Report 
of Safety Walk of 7 October 1991 

73.08.14 29 October 1991 Assessment 
Report of Albert McLean 

73.08.16 4 December 1991 
Assessment Report of Albert McLean 

73.08.18 27 December 1991 memo 
from John Smith to Claude White 

73.08.21 19 February 1992 Inspection 
Report of John Smith 

73.08.22 Minutes of 26 February 1992 
meeting between Westray and DOL 

73.08.26 2 March 1992 memo from 
Albert McLean to Claude White 

73.09 RCMP photographs taken 9 
May, 1 and 12 June 1992 
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73.10.001 Department of Labour 
Accident Investigation Report of 
Westray Mine Explosion by Harry E. 
Murphy, 24 August 1992 

73.10.024 Purchase Orders for 
equipment repairs by Wright Brothers 
Industrial, 24 December 1991; 11, 15 
January; 12 February; 17, 30, 31 March; 
2, 3, 10, 11, 18, 20, 22, 29 April; 6 and 
7 May 1992 

73.10.066A Photographs taken 28 
September 1992, controls of the boom 
truck and the continuous miner 

73.11.001 Appendix 1, List of Lost 
Equipment; and Appendix 2, Available 
Equipment List, dated 5 June 1992, 
from the report prepared by Hayes 
Smith & Associates for insurers 

73.11.022 "Auto Ignition of Methane- 
Air in a Diesel Engine," D.B. Stewart 
and N.N. Kallio, August 1976 

73.12 30 October 1991 Approval 
documents for Jeffrey Dresser Dozer 

73.13 Graphs of the Analysis of 
Combustible Content of Post -Explosion 
Dust Samples 

73.14 Amendment to Paul R. 
Amyotte's original report submitted to 
the Westray Mine Public Inquiry, 
September 1992, including a Table of 
Contents and pages 56-60 

74 Table of Excerpts From Post - 
Explosion Interviews 

75.01 Westray Shift Schedule 1992 

75.02.01 Forms acknowledging receipt 
of Westray's Safety and Health 
Regulations for Employees 

75.02.17 Records of Department of 
Mines Local Board Certificates Issued 
during December 1990; January, 
February, March, April, May, May to 
September, December 1991; January, 
March 1992 

75.02.25 Department of Mines 
Examination Records for Surveyor on 
31 July 1991, Mine Electrician and 
Mechanic on 6 September 1991 

75.03.01 Tradesmen Report of Myles 
Gillis, 5 May 1992 

75.03.02 Tradesmen Report of Harvey 
Martin, 6 May 1992 

75.03.03 Tradesmen Report of Wayne 
Cheverie, which appears to be dated 8 

May 1992, with attached Weekly 
Mechanical Check List 

75.04 Certification documentation of 
Ray Savidge 

75.05.01 Certification documentation 
of Clive Bardauskas 

75.05.02 17 May 1992 memo from 
Bill MacCulloch to all employees: 
security, shredding 

75.06.01 26 March 1992 Certificate of 
Competency as Mine Mechanic for 
Clive Bardauskas 

75.06.02 2 June 1993 Certificate of 
Competency as Mine Examiner for 
Clive Bardauskas 

75.07 Certification documentation of 
Edward Estabrooks 

75.08.01 Certification documentation 
for Steven Cyr 

75.08.02 Application for Certification 
of Competency for Wyman Gosbee 

75.09.01 Certification documentation 
for John H. Lanceleve 

75.09.02 Certification documentation 
for Douglas MacLeod 

75.10.01 7 February 1992 memo from 
Albert McLean to Claude White 

75.10.02 7 February 1992 memo from 
Albert McLean to Claude White 

75.10.03 13 March 1992 memo from 
Albert McLean to Claude White 

75.10.05 8 December 1991 Statements 
of Carl Guptill, Angus MacNeil, Randy 
House, Romeo Short, Doug MacLeod, 
and Wayne Conway 

75.10.14 7 January 1992 DOL 
Accident Report of Carl Guptill's 8 
December 1991 accident 

75.10.15 Undated handwritten notes 
on investigation 

75.10.19 Handwritten notes titled 
"Copy of Guptill Letter" 

75.10.22 11 December 1991 Workers' 
Compensation Board Report of 
Accident of Ronald MacDonnell 

75.10.23 5 September 1991 DOL 
Accident Report by R. Parry: Matthew 
Sears' 31 August 1991 accident 
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75.10.24 5 September 1991 DOL 
Accident Report of Matthew Sears' 31 
August 1991 accident, completed by 
Lorene Moir 

75.10.25 28 October 1991 memo from 
John Smith to Claude White 

75.10.27 4 November 1991 memo 
from John Smith to Claude White 

75.10.28 Reports of 31 August 1992 
accident prepared by Brian Palmer, 
Alan Hudson, Robert Parry and Safety 
representatives Randy Facette and Rick 
Mitchell 

75.10.35 3 September 1991 memo 
from Albert McLean to C. MacDonald 

75.10.43 Workers' Compensation 
documents relating to 31 August 1991 
accident of Matthew Sears 

75.11.01 Application for Certification 
of Competency for Shaun Comish 

75.11.05 Application for Certification 
of Competency for Aaron Conklin 

75.12 Statement taken from Carl 
Guptill, 16 December 1991, signed by 
Carl Guptill and Albert McLean 

75.13 Cover from Curragh Resources 
Inc. Annual Report showing the cutting 
head of a continuous coal mining 
machine at Westray 

75.14 RCMP Photograph #251, the 
face in SW2 1 Road 

75.15 17 April 1991 Certification 
Documentation of Richard Mitchell 

75.16.01 10 May 1992 Statement to 
media by Colin Benner 

75.16.03 "Methane likely explosion 
cause - expert," Chronicle -Herald, 12 
May 1992 

75.16.04 Underground Monitoring 
Terminology, prepared by Westray 

75.17.01 12 December 1991 cheque 
for membership dues for United Mine 
Workers of America 

75.17.02 Applications for Membership 
in the United Mine Workers of America 
for 1991/1992 membership drive at 
Westray 

75.17.32 Certification Documentation 
for Robert Burchell 

75.17.37 Documentation relating to 
United Mine Workers of America 
application for certification 

75.18.01 "The effect of hazardous 
geologic structures on gateroad 
stability," Frank Chase and Christopher 
Mark, 9th International Conference on 
Ground Control in Mining 

75.18.07 Undated handwritten notes of 
Randy Facette of observations of tour of 
Lingan, discussed during Safety Walk 
of 6 April 1992 

75.19 Materials provided to the 
Commission by Randy Facette pursuant 
to an undertaking 20 February 1996 

76.01.01 Resume of Jeffrey W. Yeo 

76.01.04 Transcript of Academic 
Record for Jeffrey Yeo 

76.01.05 6 June 1991 offer of 
employment from Allen Karasiuk to 
Jeffrey Yeo 

76.01.08 10 June 1991 Safety and 
Health Regulations Acknowledgement 
Form for Jeffrey Yeo 

76.01.09 10 June 1991 Security of 
Company and Employee Property 
Authorization Form for Jeffrey Yeo 

76.02 Resume of Stephen Hunt 

76.03.01 12 April 1991 letter from 
William MacCulloch to Gerald Phillips 

76.03.02 Resume of William A. 
MacCulloch, as of 15 March 1996 

76.03.07 Westray Payroll 
Administration Data, 1 April 1991 

76.04.01 6 September 1991 letter from 
Gerald Phillips to Pat Phelan, 
subsidence at Westray, enclosing a map 
of the proposed SW mining Block 

76.04.02 6 September 1991 letter from 
Gerald Phillips to Pat Phelan, DNR date 
stamped with attached enlarged copy of 
map with colour highlighting by DNR 
staff (library copy only) 

76.05 19 December 1991 letter from 
Gerald Phillips to Pat Phelan and fax 
from Atherton to Don Jones, current 
short range plan for the Southwest 

76.06 Photographs referred to in 
testimony of Don and Jay Dooley 



76.07.01 RCMP Statement of Kevin 
Sharkey Gillis, 22 July 1992 

76.07.02 RCMP Re- interview of 
Kevin Sharkey Gillis, 20 January 1994 

76.08 Plan attached to 7 November 
1991 memo from Gerald Phillips to 
employees, found in Exhibit No. 
15.0132 

76.09 9 November 1988 letter from 
Clifford Frame to Harry Rogers, Risk 
Assessment Analysis 

76.10 4 February, 5 March and 8 April 
1992 meeting with Westray, CANMET 
and DNR -MDA Contract 

76.11 15 December 1992 map of 
Proposed New Mains Location Plan 

76.12 Employment documentation of 
Fraser Agnew, including Certificate of 
Competency as Mine Examiner 

76.13 RCMP Statement of Jeffrey 
Winston Yeo, 14 November 1993 

76.14 7 January 1993 letter from 
Richard Rouse to Don Jones, amended 
mining plan layout, including plans: 
Proposed New Mains Location Plan, 15 

December 1992; Development Layout, 
15 December 1992; and Dewatering 
Plan, 18 November 1992 

76.15 Short Range Plan for North East 
Mains, 1 to 8 May 1992 

76.16 Colour map of Westray Mine, 
showing Allan Mine workings, Trans 
Canada Highway and the drill holes 

76.17.001 Notebook of William 
MacCulloch, 9 August 1991 to 22 May 
1992 

76.17.061 4 March 1992 memo from 
C. White to Members of the Board of 
Examiners, Westray's presentation of 
their certification training program 

76.17.062 Agenda for 10 April 1992 
Board of Examiners Meeting 

76.17.063 Minutes of 10 April 1992 
Board of Examiners Meeting, 
presentation of Westray's Certification 
Training Program by Gerald Phillips 

76.17.073 17 September 1992 memo 
from B. MacCulloch to G. Phillips, 
training summaries 

76.17.101 Undated handwritten notes 
on "green recruit" 

76.17.104 Undated notes: general 
training at Westray, training on Belts 

76.17.106 28 November 1991 note on 
conveyor training for Aaron Conklin, 
Timmy Marshall, Johnathan Knock and 
Jimmy Darrock 

76.18.01 Resume of Arden Thompson, 
with notes on additions 

76.18.07 Excerpts from Arden 
Thompson's notebooks, 9 and 10 
January 1989; 30 September; 11, 15 and 
16 October 1991, Logan Drilling 
underground in Southwest 

76.18.14 18 July 1991 memo from 
Arden Thompson to Kevin Atherton 
attaching information on drill holes 

76.18.18 Minutes of 17 January 1991 
Production Meeting, attempts to locate 
the old workings of the Allan Mine and 
to monitor subsidence 

76.18.19 Harry Murphy's notes on 6 
July 1992 meeting with William 
Mundle of Logan Drilling 

76.18.22 6 November 1992 memo 
from Kevin Gillis to Ed Bain 

76.18.24 Report by Algas Resources, 
"Nova Scotia Demethanation Project: A 
Coalbed Methane Content Evaluation of 
the Pictou Coalfield," March 1981 

76.18.26 21 November 1984 memo 
from Arden Thompson to J. Shillabeer 

76.18.29 17 January 1990 memo from 
Arden Thompson to Gerald Phillips 

76.18.32 31 January 1992 memo from 
Arden Thompson to Gerald Phillips 

76.18.34 Arden Thompson's notebook 
from 30 September to 17 December 
1991 

76.18.47 30 March 1987 memo from 
Robert Naylor to Pat Hannon 

76.18.49 4 May 1987 memo from 
Robert Naylor to Ed Bain 

76.18.51 9 March 1988 memo from 
Robert Naylor to Ed Bain 

76.18.52 6 April 1988 memo from 
Robert Naylor and Bill Smith to Pat 
Phelan 
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76.18.56 "Interpretation of 
Reprocessed Reflection Seismic Data 
Pictou Coalfield Stellarton, Nova 
Scotia," prepared for AMCL by Geo- 
Physi -Con, February 1990 

76.19 Documents related to Jay 
Dooley's complaint against Curragh 
Resources under the OH &SA and the 
DOL Labour Standards Division 

77 Undated Interview Transcript of 
Doug MacLeod 

78 AMCL proposal for Bank of Nova 
Scotia Westray Coal Project 
Monitoring, 27 July 1990 

79.01 Employment documentation of 
Bryce Capstick 

79.02 "Geological Hindrances to 
Mining the Foord Seam," J.H. Calder, 
K.S. Gillis and Robert Naylor, Coal 
Resources Section, NSDNR, February 
1993 

79.03.01 25 January 1993 memo from 
Kevin Gillis to Don Jones, 
demethanization and weak roof strata 
from mudstones 

79.03.03 22 January 1993 memo from 
John Campbell to file, current status of 
Westray's application to change the 
mine plan 

79.04.01 Notes on Westray /Curragh 
received from P. Phelan, 10 June 1988; 
handwritten notes of John Campbell 

79.04.09 Excerpt from J. Campbell's 
Mine Rescue log, May 1992 

79.04.10 J. Campbell's notebook, 22 
October 1991 through 7 May 1992 

79.04.81 Excerpts from John 
Campbell's notebook, 18 May 1992 
through 16 February 1993, page 81 

79.04.86 27 January 1993 memo from 
John Campbell to file, meeting with 
Bob MacDonald to discuss Westray 

79.04.89 22 January 1993 memo from 
John Campbell to file, Westray's 
application to change mine plan 

79.05.01 Undated draft of Westray 
training program, post- explosion 

79.05.04 23 September 1992 memo 
from W. MacCulloch to G. Phillips, 
video tapes used in orientation 

79.05.05 6 August 1992 notes by 
Robert Parry on maintenance training 

79.05.10 Course attendance for 
electricians and mechanic training, by 
Robert Parry, 6 August 1992 

79.05.12 4 August 1992 notes 
prepared by Robert Parry on Apprentice 
Program 

79.05.13 Draft of 5 March 1992 letter 
from Roger Parry to Albert McLean, 
prepared by W. MacCulloch on 2 
March 1992, orientation module 
program 

79.05.14 4 February 1992 memo from 
Roger Parry to miners applying for 
certification 

79.05.15 List of documents and other 
material removed from Bill 
MacCulloch's office, 13 May 1992 

79.06 Summary of site visits to 
Westray by DNR Staff, to 25 May 1992 

79.07.01 5 August 1988 letter from 
Donald Jones to Tim Aston, requests 
assistance in evaluating Westray's 
application 

79.07.02 17 March 1989 letter from 
Donald Jones to Gerald Phillips, 
conditions resulting from new tunnel 
alignment are substantially different 
than original 

79.07.07 29 May 1989 memo, Donald 
Jones to file, 24 May 1989 site visit 

79.07.11 13 July 1989 memo, Donald 
Jones to file, 13 July 1989 site visit 

79.07.15 28 July 1989 memo from 
Donald Jones to R. Potter, forwarded to 
John Laffm, proposed shutdown 
pending federal funding 

79.07.17 22 October 1991 letter from 
C. White to G. Phillips, copied to Don 
Jones, 18 October 1992 meeting 

79.07.19 4 February 1993 letter from 
Donald Jones to R. Rouse, approved 
mine plan is no longer acceptable and 
detailed information required to 
evaluate a new mine plan 

79.08.01 21 October 1991 fax from 
John Smith to Claude White attaching 
notes of 18 October 1991 meeting 

79.08.10 19 December 1991 memo 
from John Smith to Claude White, 
typed version of notes of meeting 18 
October 1991 



79.09.01 Resume of Alan L. Craven 

79.09.05 RCMP interview of Alan L. 
Craven, 20 July 1994 

79.09.08 10 January 1990 letter from 
Keith McCandlish to Gerald Phillips, 
seismic interpretation 

79.09.10 10 August 1990 memo from 
Gary Fabris to ICB Marketing & 
Planning, Alan Craven's call report of 8 

August 1990 

79.09.13 12 August 1990 fax from 
Alan Craven to Gerald Phillips 

79.09.15 13 August 1990 fax from 
Gerald Phillips to Alan Craven 
attaching memo: draft report to BNS 

79.09.18 20 March 1992 fax from 
Alan Craven to Gerald Phillips 

79.10.01 14 September 1990 letter 
from Robert Boomhour to Minister, 
IST, with excerpt from the Loan 
Insurance Agreement 

79.10.08 15 January 1992 Call Report 
of 9 January 1992 call by B. West and 
S. Wong on DOE (note: error in date on 
document) 

79.11.01 23 April 1992 Call Report of 
Brian West's site visit of 14 April 1992 
and meeting with Colin Benner and 
Gerald Phillips 

79.11.03 Notes on Westray's Mme 
Planning Task Force received from 
Colin Benner 15 April 1992 

79.11.05 Brian West's notes: phone 
conversation with Gerald Phillips, 1 

May 1992 

79.12 15 January 1992 Call Reports of 
B. West and S. Wong: meetings with 
Elizabeth Cuddihy and Marvyn Robar 
on 10 January 1992 and Garry 
Lethbridge on 9 January 1992 

80a.3A RCMP Interview Transcript of 
Arden Thompson, 29 November 1992 

80a.4A Counsel Interview Transcript 
of Arden Thompson, undated 

80b Commission of Inquiry 
Interview Transcripts of Arden 
Thompson, 18 March 1996 

81.1A Commission of Inquiry 
Interview Transcript of Bryce Capstick, 
29 July 1992 

81.1B Commission of Inquiry 
Interview Transcript of Bryce Capstick, 
undated 

81.3A RCMP Interview Transcript of 
Bryce Capstick, 1 February 1993 

82a.1 Commission of Inquiry 
Interview Transcript of Fraser Agnew, 
28 July 1992 

82a.3 RCMP Interview Transcript of 
Fraser Agnew, 17 October 1994 

82b.1 Commission of Inquiry 
Interview Transcript of Fraser Agnew, 5 

March 1996 

82b.4 Counsel Interview Transcript of 
Fraser Agnew, undated 

83.2A Department of Labour 
Interview Transcript of Donald Dooley, 
8 June 1992 

83.3A RCMP Statement of Donald 
Dooley, 2 June 1992 

84.2 Department of Labour Interviews 
of Jay Dooley 

84.2A Curragh Investigation Interview 
of Jay Dooley, 16 May 1992 

84.2B(1) Department of Labour 
Interview of Jay Dooley, 2 June 1992, 
copy of H. Murphy's handwritten notes 

84.2B(2) Department of Labour 
Interview of Jay Dooley, 2 June 1992, 
typed copy of H. Murphy's notes 

84.2B(3) Department of Labour 
Interview of Jay Dooley, 2 June 1992, 
other handwritten notes, unsigned 

84.2B(4) Department of Labour 
Interview of Jay Dooley, 2 June 1992, 
copy of Jay Dooley's handwritten 
statement 

84.3(1) RCMP Statement of Jay 
Dooley, 17 June 1992 

84.3(2) RCMP Statement of Jay 
Dooley continued, 25 August 1992 

84.3(3) RCMP Interview of Jay 
Dooley, 20 June 1994 

84.3(4) RCMP Interview of Jay 
Dooley continued, 28 June 1994 

85a.1 Commission of Inquiry 
Interview Transcript of William 
MacCulloch, 5 March 1996 
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85a.3A RCMP Interview Transcript of 
William MacCulloch, 26 November 
1992 

85a.3B RCMP Interview Transcript of 
William MacCulloch, 8 February 1994 

85b.4 Counsel Interview Transcript of 
William MacCulloch, undated 

86.1 Commission of Inquiry 
Interview Transcript of Albert McLean, 
13 December 1995 

86.3(1) RCMP Interview Transcript of 
Albert McLean, 13 July 1992 

86.3(2) RCMP Interview Transcript of 
Albert McLean, 5 April 1993 

86.3(3) RCMP Interview Transcript of 
Albert McLean, 16 January 1994 

86.3(4) RCMP Interview Transcript of 
Albert McLean, undated 

87.1 Commission of Inquiry 
Interview Transcript of Kevin Atherton, 
13 March 1996 

87.3 RCMP Interview Transcript of 
Kevin Atherton, 22 April 1993 

87.4 Counsel Interview Transcript of 
Kevin Atherton, undated 

88.1 Commission of Inquiry 
Interview Transcript of John Campbell, 
13 December 1995 

88.3 RCMP Interview Transcripts of 
John Campbell, 30 November 1992 and 
14 February 1994 

89.1 Commission of Inquiry 
Interview Transcripts of Donald Jones, 
14 December 1995 

89.3 RCMP Interview Transcripts of 
Donald Jones, 18 August 1992 

90 Commission of Inquiry Interview 
Transcripts of Patrick Phelan, 11 

December 1995 

91.1A Commission of Inquiry 
Interview Transcript of Clive 
Bardauskas, 29 June 1992 

91.1B Commission of Inquiry 
Interview Transcript of Clive 
Bardauskas, 10 August 1992 

91.IC Commission of Inquiry 
Interview Transcript of Clive 
Bardauskas, 25 February 1993 

91.2 Department of Labour Interview 
Transcript of Clive Bardauskas, 25 June 
1992 

91.3A RCMP Interview Transcript of 
Clive Bardauskas, 10 June 1992 

91.3B RCMP Interview Transcript of 
Clive Bardauskas, 6 January 1994 

92.1 Commission of Inquiry 
Interview Transcript of Leonard 
Bonner, 24 August 1992 

92.2 Department of Labour 
Interview Transcript of Leonard 
Bonner, 28 May 1992 

92.3A RCMP Interview Transcript of 
Leonard Bonner, 29 May 1992 

92.3B RCMP Interview Transcript of 
Leonard Bonner, 14 February 1994 

93.1A Commission of Inquiry 
Interview Transcript of Wayne 
Cheverie, undated 

93.1B Commission of Inquiry 
Interview Transcript of Wayne 
Cheverie, 26 June 1992 

93.1C Commission of Inquiry 
Interview Transcript of Wayne 
Cheverie, 7 August 1992 

93.2 Department of Labour 
Interview Transcript of Wayne 
Cheverie, 24 June 1992 

93.3A RCMP Interview Transcript of 
Wayne Cheverie, 5 June 1992 

93.3B RCMP Interview Transcript of 
Wayne Cheverie, 22 November 1993 

94.1A Commission of Inquiry 
Interview Transcript of Edward Deane, 
24 June 1992 

94.1B Commission of Inquiry 
Interview Transcript of Edward Deane, 
7 August 1992 

94.1C Commission of Inquiry 
Interview Transcript of Edward Deane, 
25 February 1993 

94.2 Department of Labour Interview 
Transcript of Edward Deane, 9 June 
1992 

94.3A RCMP Interview Transcript of 
Edward Deane, 4 June 1992 
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94.3B RCMP Interview Transcript of 
Edward Deane, 2 February 1993 

95.1 Commission of Inquiry Interview 
Transcript of Edward Estabrooks, 27 
August 1992 

95.2 Department of Labour Interview 
Transcript of Edward Estabrooks, 5 

June 1992 

95.3A RCMP Interview Transcript of 
Edward Estabrooks, 10 June 1992 

95.3B RCMP Interview Transcript of 
Edward Estabrooks, February 16 1994 

96.1 Commission of Inquiry Interview 
Transcript of Steven Cyr, undated 

96.2 Department of Labour Interview 
Transcript of Steven Cyr, 27 May 1992 

96.3A RCMP Interview Transcript of 
Steven Cyr, 3 June 1992 

96.3B RCMP Interview Transcript of 
Steven Cyr, January 1994 

97.1 Commission of Inquiry Interview 
Transcript of Randy Facette, undated 

97.2 Department of Labour Interview 
Transcript of Randy Facette, 27 May 
1992 

97.3A RCMP Interview Transcript of 
Randy Facette, 23 May 1992 

97.3B RCMP Interview Transcript of 
Randy Facette, 25 May 1992 

97.3C RCMP Interview Transcript of 
Randy Facette, 3 June 1992 

97.3D RCMP Interview Transcript of 
Randy Facette, 5 June 1992 

97.3E RCMP Interview Transcript of 
Randy Facette, 9 March 1994 

98.1 Commission of Inquiry Interview 
Transcript of Joseph Fenton, 11 August 
1992 

98.2 Department of Labour Interview 
Transcript of Joseph Fenton, 11 June 
1992 

98.3 RCMP Interview Transcript of 
Joseph Fenton, 28 May 1992 

99.1A Commission of Inquiry 
Interview Transcript of Michael Franks, 
3 June 1992 

99.1B Commission of Inquiry 
Interview Transcript of Michael Franks, 
7 August 1992 

99.2 Department of Labour Interview 
Transcript of Michael Franks, 12 June 
1992 

99.3A RCMP Interview Transcript of 
Michael Franks, 3 June 1992 

99.3B RCMP Interview Transcript of 
Michael Franks, 15 April 1994 

100.1A Commission of Inquiry 
Interview Transcript of Wyman Gosbee, 
undated 

100.1B Commission of Inquiry 
Interview Transcript of Wyman Gosbee, 
3 July 1992 

100.2 Department of Labour Interview 
Transcript of Wyman Gosbee, 27 May 
1992 

100.3 RCMP Interview Transcript of 
Wyman Gosbee, 10 March 1994 

101.1A Commission of Inquiry 
Interview Transcript of Tom MacKay, 
30 June 1992 

101.1B Commission of Inquiry 
Interview Transcript of Tom MacKay, 
20 August 1992 

101.2 Department of Labour Interview 
Transcript of Tom MacKay, 3 June 
1992 

101.3 RCMP Interview Transcript of 
Thomas R. MacKay, 4 June 1992 

102.1A Commission of Inquiry 
Interview Transcript of Doug MacLeod, 
11 June 1992 

102.1B Commission of Inquiry 
Interview Transcript of Doug MacLeod, 
25 February 1993 

102.2 Department of Labour Interview 
Transcript of Doug MacLeod, 29 May 
1992 

102.3A RCMP Interview Transcript 
of Doug MacLeod, 2 June 1992 

102.3B RCMP Interview Transcript of 
Doug MacLeod, 6 January 1994 

103.1A Commission of Inquiry 
Interview Transcript of Harvey S. 
Martin, undated 

103.1B Commission of Inquiry 
Interview Transcript of Harvey S. 
Martin, 23 June 1992 

103.2A Department of Labour 
Interview Transcript of Harvey S. 
Martin, 18 June 1992 
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103.2B Department of Labour 
Interview Transcript of Harvey S. 
Martin, 25 August 1992 

103.3A RCMP Interview Transcript of 
Harvey S. Martin, 7 April 1994 

104.1A Commission of Inquiry 
Interview Transcript of David 
Matthews, 30 June 1992 

104.1B Commission of Inquiry 
Interview Transcript of David 
Matthews, 8 September 1992 

104.2 Department of Labour Interview 
Transcript of David Matthews, 3 June 
1992 

104.3 RCMP Interview Transcript of 
David Matthews, 22 November 1993 

105.1A Commission of Inquiry 
Interview Transcript of Terry Regular, 
undated 

105.1B Commission of Inquiry 
Interview Transcript of Terry Regular, 
11 June 1992 

105.2A Department of Labour 
Interview Transcript of Terry Regular, 
17 May 1992 

105.2B Department of Labour 
Interview Transcript of Terry Regular, 
16 June 1992 

105.2C Department of Labour 
Interview Transcript of Terry Regular, 
18 June 1992 

105.3A RCMP Interview Transcript of 
Terry Regular, 16 June 1992 

105.3B RCMP Interview Transcript of 
Terry Regular, 9 February 1994 

106.1 Commission of Inquiry 
Interview Transcript of William 
"Buddy" Robinson, 9 September 1992 

106.2 Department of Labour Interview 
Transcript of William "Buddy" 
Robinson, 28 May 1992 

106.3A RCMP Interview Transcript of 
William "Buddy" Robinson, undated 

106.3B RCMP Interview Transcript of 
William `Buddy" Robinson, 1 June 
1992 

107.1A Commission of Inquiry 
Interview Transcript of David J. 
Sample, undated 

107.1B Commission of Inquiry 
Interview Transcript of David J. 
Sample, 25 February 1993 

107.2 Department of Labour Interview 
Transcript of David J. Sample, 9 June 
1992 

107.3A RCMP Interview Transcript 
of David J. Sample, 8 June 1992 

107.3B RCMP Interview Transcript of 
David J. Sample, 20 April 1994 

108.1 Commission of Inquiry 
Interview Transcript of Ray Savidge, 28 
September 1992 

108.2 Department of Labour Interview 
Transcript of Ray Savidge, 1 June 1992 

108.3 RCMP Interview Transcript of 
Ray Savidge, 6 May 1993 

109.2 Department of Labour Interview 
Transcript of Frank J. Walsh, 4 June 
1992 

109.3A RCMP Interview Transcript of 
Frank J. Walsh, 4 June 1992 

109.3B RCMP Interview Transcript of 
Frank J. Walsh, 9 June 1992 

109.3C RCMP Interview Transcript of 
Frank J. Walsh, 26 April 1994 

l 10.1 Commission of Inquiry 
Interview Transcript of Robert E. 
Walsh, 5 August 1992 

110.2A Department of Labour 
Interview Transcript of Robert E. 
Walsh, 2 June 1992 

110.2B Department of Labour 
Interview Transcript of Robert E. 
Walsh, 8 June 1992 

110.3A RCMP Interview Transcript of 
Robert E. Walsh, 2 June 1992 

110.3B RCMP Interview Transcript of 
Robert E. Walsh, 21 June 1994 

111.1 Commission of Inquiry 
Interview Transcript of Shaun Cornish, 
undated 

111.2 Department of Labour Interview 
Transcript of Shaun Cornish, 28 May 
1992 

111.3 RCMP Interview Transcript of 
Shaun Comish, 29 May 1992 and 14 
February 1994 
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112.1A Commission of Inquiry 
Interview Transcript of Ron 
MacDonnell, 3 September 1992 

112.1B Commission of Inquiry 
Interview Transcript of Matthew Sears, 
27 August 1992 

112.2A Department of Labour 
Interview Transcript of Carl Guptill, 4 
June 1992 

112.2B Department of Labour 
Interview Transcript of Matthew Sears, 
18 June 1992 

112.3A RCMP Interview Transcript of 
Carl Guptill, 23 May 1991 (sic) and 23 
August 1994 

112.3B RCMP Interview Transcript of 
Jonathan Knox, 8 June 1992 and 8 
March 1994 

112.3C RCMP Interview Transcript of 
Ronald MacDonnell, 29 June 1992 and 
29 June 1994 

112.3D RCMP Interview Transcript of 
Matthew Sears, 8 June 1992 and 6 April 
1994 

113.1 Commission of Inquiry 
Interview Transcript of Kenneth A. 
Evans, 9 September 1992 

113.3 RCMP Interview Transcript of 
Kenneth A. Evans, 2 June 1992 and 11 

November 1993 

114.1 Commission of Inquiry 
Interview Transcript of John H. 
Lanceleve, 3 July 1992 

114.3 RCMP Interview Transcript of 
John H. Lanceleve, 9 July 1992 and 11 

November 1993 

115.1 Commission of Inquiry 
Interview Transcript of Aaron Conklin 
and Rick Mitchell, 6 August 1992 

115.2 Department of Labour Interview 
Transcript of Rick Mitchell, 3 June 
1992 

115.3A RCMP Interview Transcript of 
Aaron Conklin, 3 June 1992 and 6 
January 1994 

115.3B RCMP Interview Transcript of 
Rick Mitchell, undated and 3 June 1992 

116.1A Commission of Inquiry 
Interview Transcript of Wayne 
MacPhee, Murray Dunbar and Lome 
McLean, undated 

116.1B Commission of Inquiry 
Interview Transcript of Blair Park and 
Gordon Ferguson, undated 

116.1C Commission of Inquiry 
Interview Transcript of Monica 
MacLellan, undated 

116.2 Department of Labour Interview 
Transcript of Gordon A. Ferguson, 
undated 

116.3A RCMP Interview Transcript of 
Murray Dunbar, 8 June 1992 

116.3B RCMP Interview Transcripts 
of Monica MacLellan, 9 June 1992 and 
11 April 1994 

116.3C RCMP Interview Transcript of 
Gordon A. Ferguson, 12 September 
1992 and 20 October 1992 

117.1 Commission of Inquiry 
Interview Transcript of Gerald 
MacGillivray, 14 September 1992 

117.2 Department of Labour Interview 
Transcript of Gerald MacGillivray, 23 
June 1992 

117.3A RCMP Interview Transcript of 
Gerald MacGillivray, 4 June 1992 

117.3B RCMP Interview Transcript of 
Gerald MacGillivray, 15 April 1994 

118.01 Excerpts of Interview 
Transcripts of Andrew Gill 

118.02 Excerpts of Interview 
Transcripts of Jerome LeDrew 

118.03 Excerpts of Interview 
Transcripts of Nelson LeDrew 

118.04 Excerpts of Interview 
Transcripts of Lorne McLean 

118.05 Excerpts of Interview 
Transcripts of Gordon Murphy 

118.06 Excerpts of Interview 
Transcripts of Gordon Todd Murphy 

118.07 Excerpts of Interview 
Transcripts of Keith Nicholas 

118.08 Excerpts of Interview 
Transcripts of Greg Palmer 

118.09 Excerpts of Interview 
Transcripts of Blair Alexander Park 

118.10 Excerpts of Interview 
Transcripts of Alex Ryan 
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118.11 Excerpts of Interview 
Transcripts of Tony Saunders 

118.12 Excerpts of Interview 
Transcripts of Michael A. Dooley 

118.13 Excerpts of Interview 
Transcripts of J. Todd MacDonald 

118.14 Excerpts of Interview 
Transcripts of Wayne MacPhee 

118.15 Excerpts of Interview 
Transcripts of Michael Palmer 

118.16 Excerpts of Interview 
Transcripts of Howard J. Campbell 

118.17 Excerpts of Interview 
Transcripts of Roy Pasemko 

118.18 Excerpts of Interview 
Transcripts of Michael Salsman 

118.19 Excerpts of Interview 
Transcripts of Chester Sydney Taje 

118.20 Excerpts of Interview 
Transcripts of Blair MacLennan 

118.21 Excerpts of Interview 
Transcripts of Grant J. Palmer 

118.22 Excerpts of Interview 
Transcripts of Glen Poirier 

119.001 6 June 1990 letter from Allen 
Karasiuk to Ron Forgeron 

119.004 18 June 1990 draft of 
Westray's Training Proposal 

119.025 26 June 1990 draft of 
Westray's Training Proposal 

119.047 13 July 1990 letter from 
Gerald Phillips to Claude White, 
encloses outline of Westray's training 
proposal and requests meeting between 
Westray, DOL, DM &E and DAE &JT 

119.049 Westray's Training Proposal 
of 12 July 1990 

119.071 18 July 1990 letter from 
Gerald Phillips to Claude White 

119.073 20 August 1990 letter from 
Claude White to Gerald Phillips 

119.075 Department of Labour, Board 
of Examiners Meeting, Minutes of 31 
August 1990 

119.081 Talking Notes for 
presentation of Westray's Training 
Proposal to the 31 August 1990 Board 
of Examiners Meeting 

119.095 6 September 1990 memo 
from Allen Karasiuk to Gerald Phillips, 
impression of his presentation of 
training proposal 

119.097 21 September 1990 letter 
from Claude White to Allen Karasiuk, 
Board of Examiners comments on 
Westray's Training Proposal 

119.100 17 December 1990 letter from 
Claude White to Gerald Phillips, 
approves training proposal 

119.101 28 February 1991 letter from 
Allen Karasiuk to Colleen Byrne 

119.103 Undated draft of Westray's 
Training Proposal 

119.116 5 March 1992 letter from 
Roger Parry to Albert McLean, outline 
of Westray's training program 

119.118 Westray's Training Proposal 
of 30 August 1990 

119.135 29 April 1992 letter from 
Claude White to Gerald Phillips, 
response to Phillips' presentation to 
Board of Examiners 

119.148 18 September 1991 copy of 
Westray's Orientation Schedule 
Proposal for Training 

119.150 Westray's shift schedule 

119.151 Westray's Operations and 
Maintenance Employee Handbook 

119.189 Westray's Health and Safety 
Policy and Regulations for Employees 

119.200 Notes on Westray's training 
for new employees 

119.204 29 October 1991 letter from 
Claude White to Gerald Phillips, 
confirmation of reqirement to document 
all training and provide stone dust plan 

119.205 Westray Training Summary 

119.271 11 January 1991 memo from 
Albert McLean to Colin MacDonald 

119.272 27 January 1992 memo from 
Terry Fortune to Underground 
Mechanics, mechanical courses on the 
continuous miner Mechanics 

119.273 26 February 1992 memo from 
Terry Fortune to Underground 
Electricians, courses on Baldwin and 
Francis gate -end boxes 
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119.274 24 March 1992 memo from 
Terry Fortune to Underground 
Electricians, training course on the 
Davis Derby PMCUI conveyor signal 
system 

119.275 Westray Training Program 
CEIC Summary 

119.281 Westray Training Summary 
from startup to March 1992, as of 22 
June 1992 

119.289 Westray Training Summary 
from Startup to September 1991 

119.291 12 February 1991 letter from 
W.A. MacCulloch to William Dee, 
proposed apprenticeship course outline 
for underground mine mechanics 

120.001 Table of Employee 
Information as of 9 May 1992 

120.016 Operations and Maintenance 
job classification and wage scale 

120.017 Hourly Payroll 1992 

120.031 21 November 1991 memo 
from Gerald Phillips to supervisors and 
middle management: work practices, 
productivity and required overtime 

120.033 Undated, handwritten note 
from Roger Parry to Ed Moss 

120.034 12 March 1992 memo from 
Gerald Phillips to all underground 
employees: proposed bonus scheme 

120.040 15 April 1992 memo from 
Gerald Phillips to all underground 
employees: bonus or incentive system 

120.044 Underground Bonus Plan 
distribution for March 1992 

120.049 5 May 1992 memo from 
Kevin Atherton to all employees: no 
production bonus for April 1992 

120.050 17 April 1992 memo from 
Colin Benner to Diane Webb: bonuses, 
union, management problems and 
productivity 

120.054 Manpower Report, Operations 
& Maintenance Employees, 
Management Staff; 31 July 1992 

120.068 5 May 1992 memo from 
Terry Fortune to Bob Parry, 
Maintenance Month End Report for 
April 1992 

120.081 3 January 1992 memo from 
Gerald Phillips to all employees: union 

120.084 21 January 1992 letter from 
Gerald Phillips to all employees: union 

120.085 28 January 1992 letter from 
Gerald Phillips to all employees: union 

120.086 Draft of Westray's Security 
Procedures and Policy Manual 

120.127 23 December 1991 memo 
from Gerald Phillips, Medical Aid 
guidelines 

120.129 Westray's First Aid 
Attendant's Accident Record Book 
from December 1990 to May 1992 

120.184 Accident Reports for: Robbie 
Doyle and Steve Loveman, 28 March 
1992; Todd MacDonald, 2 April 1992; 
and John Lanceleve, 18 April 1992 

120.187 Westray's Health and Safety 
Policy and Regulations for Employees 

120.198 Westray's Health and Safety 
Policy and Regulations for 
Contractors /Consultants 

120.208 6 January 1992 memo from 
Albert McLean to Claude White, 
incidents at Westray in 1991 

120.209 11 June 1991 Safety Walk 
Report and Follow -Up Meeting 

120.211 7 October 1991 Safety Walk 
Report, Follow -Up Meeting and 
handwritten notes 

120.223 5 November 1991 Safety 
Walk Report 

120.225 27 November 1991 Safety 
Walk Follow -Up Meeting 

120.226 13 January 1992 Safety Walk 
Report, Follow -Up Meeting and 
handwritten notes 

120.235 24 February 1992 Safety 
Walk Report and Follow -Up Meeting 

120.238 6 April 1992 Safety Walk 
Report 

120.240 5 March 1992 memo from 
Roger Parry to all employees: Safety 
Committee Members and request for 
volunteers 

120.242 Unidentified, undated typed 
notes of conversation regarding the 
Safety Committee 

120.247 29 August 1991 memo from 
Michael Forbes to all plant employees: 
safety meeting schedule 
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120.249 Draft documents relating to 
the Establishment of Westray Coal's 
Joint Occupational Health and Safety 
Committee 

120.255 Daily Safety Reports, 9 
February to 8 May 1992 

120.301 29 October 1991 memo from 
Gerald Phillips to all employees: safety 
policy at Westray 

120.306 29 January 1992 memo from 
Albert McLean to Claude White, Safety 
Committee Meeting at Westray 

120.309 26 March 1992 memo from 
Roger Parry to all Foremen and 
Continuous Miner Operators: centre 
lines 

120.310 20 April 1992 memo from 
Roger Parry to all underground 
employees: accident reports and 
accident involving supply vehicles 

120.311 21 April 1992 letter to 
Westray from M. Bert, Employment 
and Immigration Canada: UIC claim of 
Dawson Wentzell 

120.315 7 February 1992 letter from 
J.D.R. Smith, CMRNS, to Gerald 
Phillips: the John T. Ryan Safety 
Trophy 

120.319 9 April 1992 memo from 
Gerald Phillips to all employees: the 
John T. Ryan Safety Trophy 

120.321 9 April 1992 letter from Cliff 
Frame to Gerald Phillips: John T. Ryan 
Safety Trophy 

120.322 10 April 1992 memo from 
Colin Benner to Gerald Phillips and all 
employees: John T. Ryan Safety Trophy 

120.323 10 April 1992 memo from 
Marvin Pelley to Gerald Phillips: John 
T. Ryan Safety Trophy 

120.324 4 February 1992 letter from 
Allen Karasiuk to Pat Naylor, 
WCB- non -compensable accidents 

121.1 Commission of Inquiry 
Interview Transcript of Jonathan 
Knock, undated 

121.3 RCMP Interview Transcript of 
Robert Burchell, 2 February 1993 

121.4(A) Excerpt from Commission 
Interview of Gerald MacGillivray, high 
levels of gas 

I21.4(B) Excerpts from Commission 
Interview of Gerald MacGillivray, rock 
dust 

I21.4(C) Excerpt from Department of 
Labour Interview of Gerald 
MacGillivray, rock dust 

122.01.01 14 November 1995 letter 
from Donald Mitchell to John Traves, 
ventilation simulations 

122.01.03 31 October 1992 letter from 
Donald Mitchell to Claude White, USA 
diesel -use practices 

122.02.01 "A new design for thick 
seam mining in Australia," Journal of 
Mines, Metals & Fuels, September 1979 

122.02.08 Westray Coal SW Panel, 
DNR, 5 January 1996 

122.02.09 Diagram of Principal 
Mining Method, Three Entry 
Development, as submitted by Westray 
in support of their application for a 
Mining Lease 

122.03 Excerpts from J. Reeves' 
notebook dated 24 to 27 March 1992, 
notes on the withdrawal from SW 1 

122.04 Report of the Special 
Committee on Occupational Health & 
Safety to the Minister of Labour and 
Manpower (McKeough Report) 

122.05.01 Resume of Don Mitchell 

122.05.14 2 July 1992 letter from Don 
Mitchell to Claude White, Westray 
Mine ventilation 

122.06 Cover letter of 6 January 1992 
enclosing report of John T. Boyd 
Company, Roof Stability and in situ 
Stress at Westray Coal 

122.07 4 June 1992 letter from Cyril 
Cole to Jude Kelly enclosing the results 
of analyses on submitted samples, dry 
basis; also excerpts from Standard 
Methods of Chemical Analysis 

122.08 "Firedamp Roof Layers," S.J. 
Leach and A. Slack, Colliery 
Engineering, May 1964 

122.09 List of photographs referred to 
by Andy Liney with references to 
exhibit numbers and photographs of the 
boom truck 
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122.10 Draft copy of Andy Liney's 
notes, "Westray Public Inquiry 
Preparation for Hearing, 16/17 January 
1996, A Cohesive Theory of the 
Development of the Explosion" 

122.11.01 21 February 1992 memo 
from John V. Smith to Claude White, 
report of underground inspection 

122.11.02 RCMP map, Westray Coal 
Project Southwest 2 Personnel 
Locations as per Curragh (with 
supplemental information) 

122.11.03 Performance curve diagram 
of Joy Axivane Mme Fan, 1 April 1982 

123.1 Commission of Inquiry 
Interview Transcript of Hugh 
Macdonald, 11 March 1996 

123.3 RCMP Interview Transcript of 
Hugh Macdonald, 28 April 1993 

124 Commission of Inquiry Interview 
Transcript of John Laffm, 12 December 
1995 

125 Commission of Inquiry Interview 
Transcript of John Mullally, 12 March 
1996 

126.1 Commission of Inquiry 
Interview Transcript of Claude White, 
26 January 1996 

126.3A RCMP Interview Transcripts 
of Claude White, 28 August 1992 

126.3B RCMP Interview Transcripts 
of Claude White, 7 April 1993 

126.3C RCMP Interview Transcripts 
of Claude White, 18 January 1994 

127.1 Commission of Inquiry 
Interview Transcript of Fred Doucette, 
12 March 1996 

127.3 RCMP Interview Transcripts of 
Fred Doucette, 20 July 1992 and 3 

February 1994 

128.1 Commission of Inquiry 
Interview Transcript of John Smith, 7 
February 1996 

128.3 RCMP Interview Transcripts of 
John Smith, 4 August 1992 and 5 April 
1993 

129.1 Commission of Inquiry 
Interview Transcripts of Jack Noonan, 8 
February 1996 

129.3 RCMP Interview Transcript of 
Jack Noonan, 7 April 1993 

130 Commission of Inquiry Interview 
Transcript of Leroy Legere, 13 March 
1996 

131 Materials provided by Stephen 
Hunt (one Exhibit copy only) 

132 Commission of Inquiry Interview 
Transcript of Tom Merriam, 13 
February 1996 

133 Commission of Inquiry Interview 
Transcript of Thomas Brown, 14 
February 1996 

134 Commission of Inquiry Interview 
Transcript of Harry Rogers, 1 February 
1996 

135 Commission of Inquiry Interview 
Transcript of Elmer MacKay, 28 March 
1996 

136.001 17 September 1990 Curragh 
Resources Inc. press release 

136.005 7 December 1990 letter from 
Ian Shaw to R.J. Boomhour (BNS) with 
7 November 1990 report from M &M 
Protection Consultants 

136.010 15 January 1991 BNS Call 
Report prepared by S. Wong and B. 
West - call on E. Cuddihy and M. 
Robar, DITT, 10 January 1991 - 
Westray's start up production 
difficulties 

136.011 15 January 1991 BNS Call 
Report prepared by S. Wong and 13. 

West - call on G. Lethbridge, NSPC, 9 
January 1991 - start up production 
difficulties and impact of NSPC 
privatization 

136.013 31 May 1991 BNS Call 
Report prepared by S. Wong and B. 
West - Westray site visit 15 to 17 May 
1992 - current development status 

136.015 20 June 1991 BNS 
Communication to Corporate Banking 
Central from Corporate Credit Central 

136.016 17 June 1991 BNS 
Communication to Corporate Credit 
Central from Corporate Banking Central 

136.027 28 May 1991 BNS Credit 
presentation on Westray Coal prepared 
by S.F. Wong, R.J. Boomhour and A.S. 
Courtright 

136.046 9 July 1991 BNS Call Report 
prepared by S.F. Wong, B. West - call 
on G. Phillips and Ian Shaw, Westray, 4 
July 1991 
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136.048 2 August 1991 letter from 
Alan Craven to B. West and S. Wong: 
AFE No. W9105, implications of 
Westray increasing production 

136.050 12 August 1991 BNS Credit 
presentation of Westray Coal 

136.055 21 August 1 1991 memo from 
D.S. Gillies, Corporate Credit Central, 
to Senior Credit Committee - 
restructuring 

136.056 20 August 1991 BNS 
Communication to Corporate Credit 
Central from Corporate Banking Central 

136.058 26 August 1991 BNS 
Communication to Corporate Credit 
Central from Corporate Banking Central 

136.065 23 October 1991 BNS Call 
Report prepared by B. West, Westray 
site visit 24 and 25 October 1991 

136.067 24 October 1991 BNS Call 
Report prepared by B. West, update on 
Westray 

136.069 6 December 1991 fax from G. 
Phillips to B. West, production and 
manpower summary for August to 
December 

136.071 16 January 1992 BNS Call 
Report prepared by S.F. Wong and B. 
West: site visit 8 January 1992, progress 
and impact of ground control and 
training on production delays 

136.073 17 January 1992 BNS 
Communication to Corporate Credit 
Central from Corporate Banking 
Central, first amending agreement 

136.074 24 January 1992 memo from 
K.M. Collins to D.W. Ritcey, advance 
of $7.1 million 

136.077 17 January 1992 BNS 
Communication to.Corporate Credit 
Central from Corporate Banking 
Central, revised AFE to draw $7.1 
million more for preproduction costs 

136.079 29 January 1992 BNS 
Communication to Corporate Banking 
Central from Corporate Credit Central, 
responding to Communications of 17 
and 20 January 1992 

136.080 4 March 1992, BNS 
Communication to Corporate Banking 
Central from Corporate Credit Central, 
responding to Communication of 2 
March 1992 

136.081 2 March 1992, BNS 
Communication to Corporate Credit 
Central from Corporate Banking Central 

136.085 5 May 1992 letter from David 
Waugh to Brian West enclosing 
drawings of S -W Block and North and 
East Mains 

136.086 19 June 1992 fax from Colin 
Benner to Marvin Pelley, 
correspondence with Alan Craven 

137.01.01 20 January 1993 memo to 
Don Jones from Nancy Ripley -Hood 

137.01.08 28 June 1992 list of 
correspondence relating to Westray 
mine plans and mine plan alterations 

137.01.09 20 May 1992 memo from 
Pat Phelan to John Leefe forwarding a 
list and copies of correspondence 
between Westray and DNR from 18 
April 1988 through 9 April 1992 

137.01.14 Summaries of meetings 
between Westray and DOL from 2 
January 1986 through 1 April 1992 

137.01.26 Handwritten notes of a 
meeting at Westray 18 October 1991 

137.01.39 28 June 1992 table of all 
site visits made to the Westray Mine site 
by DNR staff 

137.01.43 Excerpt from 31 December 
1991 letter from Pat Phelan to Gerald 
Phillips with handwritten notes 

137.02.01 15 July 1988 memo from 
D.S. Jones to Pat Phelan summarizing 
subsidence issues at Westray 

137.02.11 17 July 1991 memo from 
Pat Phelan to R.R. Potter, subsidence at 
Westray 

137.02.13 17 July 1991 letter from Pat 
Phelan to Gerald Phillips, subsidence 

137.03.01 25 September 1985 memo 
from Pat Phelan to J.A. Garnet, 
forwarded to John Laffm: Suncor's 
interest in the surface coal 

137.03.05 7 January 1986 letter from 
Pat Phelan to Gerald Phillips, obtaining 
certificate of competency as mine 
manager 

137.03.07 8 January 1986 letter from 
Gerald Phillips to Walter Fell enclosing 
minutes of 2 January 1985 meeting 
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137.03.13 22 April 1986 letter from 
Pat Phelan to Gerald Phillips, 
certification exams 

137.03.14 17 August 1987 memo from 
Richard Potter to John Laffen, Placer - 
Suncor 

137.03.16 22 and 23 September 1987 
memos from Pat Phelan to John Laffm, 
updates on Suncor and Pictou Project 

137.03.19 19 July 1988 memo from 
Nancy Ripley -Hood to Ken Streatch, 
Westray 

137.03.21 26 July 1988 Memorandum 
to Cabinet, Westray's conditional offer 
to purchase Suncor's interest in Special 
Licence No. 2 -86 

137.03.26 Minutes of the 10 April 
1992 Board of Examiners Meeting 

137.04.01 10 July 1989 letter from 
Jack MacIsaac to Cameron, responding 
to Cameron's request of 23 June 1989 

137.04.04 19 July 1989 letter from 
Marvyn Robar to Gerald Phillips 

137.04.05 21 January 1992 memo 
from Pat Phelan to John Mullally 

137.04.08 11 April 1991 letter from 
C.W. MacNeil to M.H. Pelley 

137.04.09 28 April 1992 memo from 
Pat Phelan to John Mullally 

137.04.12 4 December 1991 memo 
from Nancy Ripley -Hood to Pat Phelan 

137.04.14 11 December 1991 memo 
from Nancy Ripley -Hood to Pat Phelan 

137.04.16 12 December 1991 memo 
from Pat Phelan to John Mullally 

137.04.17 11 December 1991 memo 
from Nancy Ripley -Hood to Pat Phelan 
and Elizabeth Cuddihy 

137.04.21 5 December 1991 letter 
from Marvin Pelley to Carl James 
(NOVACO) forwarded by fax to Pat 
Phelan, 9 December 1991 

137.04.26 19 December 1991 letter 
from Malcolm Turner to Marvin Pelley 
forwarded by letter to Gerald Phillips 
by Pat Phelan; both letters forwarded by 
fax to Elizabeth Cuddihy 

137.04.30 30 March 1992 letter from 
Nordau Goodman to John Leefe 

137.04.32 30 March 1992 letter from 
Nordau Goodman to Marvin Pelley 

137.04.33 17 April 1991 memo from 
Pat Phelan to John Laffm 

137.04.39 21 November 1991 memo 
from Nancy Ripley -Hood to Pat Phelan 
and Carey Ryan 

137.04.42 28 November 1991 letter 
from C.W. MacNeil to Gerald Phillips 

137.04.43 Interdepartmental 
communication to discuss 19 November 
1991 correspondence 

137.04.44 19 November 1991 letter 
from Gerald Phillips to C.W. MacNeil 

137.04.47 17 December 1991 letters 
from C.W. MacNeil to Gerald Phillips 

137.05 26 August 1988 and 10 July 
1991 excerpts from Pat Phelan's 
notebooks 

137.06.01 29 September 1993 memo 
from Pat Phelan to Darrell Hiltz 

137.06.04 Pat Phelan's resume 

137.07.01 25 August 1989 memo from 
D. Brown to M.D. Everell: 18 August 
1989 newspaper article urging caution 
in coal mine 

137.07.03 31 August 1989 memo from 
George Haslett to T.D. Brown, response 
to Rance Report 

137.07.07 8 December 1987 
submission from the CBDC to 
governments of Canada and Nova 
Scotia (also referred to as the Rance 
Report) 

137.07.20 23 December 1991 fax from 
Dave Forrester to T.D. Brown, with 
attachments: proposals for the MDA 
studies for surface monitoring and 
underground geotechnical investigation 

137.07.33 20 May 1992 letter from 
George Haslett to APENS, with 
attached memo: Haslett's involvement 
in reviewing Pictou Project for 
government approval 

137.07.36 Westray Coal Incorporated 
Pictou County Coal Project: Technical 
Review, review completed by Haslett 

137.08 16 December 1991 excerpt 
from Pat Phelan's notebook 

137.09.01 Internal File Note of 20 
November 1991 by D.J. Forrester 
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137.09.03 22 November 1991 fax 
from D.J. Forrester to H. Carby- 
Samuels 

137.09.05 23 November 1990 letter 
from D.J. Forrester to Gerald Phillips 

137.09.07 1 May 1992 File Note from 
D. Payne to D. Forrester 

137.09.10 25 May 1992 File Note 
from B. Gallant to D. Forrester on site 
visit 1 May 

137.09.14 5 March 1990 letter from 
Guy Sirois to Roy Sherwood 

137.09.16 25 January 1990 memo 
from George Haslett to T.D. Brown 

137.10.01 12 March 1992 letter from 
Pat Phelan to Gerald Phillips 

137.10.02 24 March 1992 letter from 
Michael Forbes to Pat Phelan 

137.11.01 Draft, undated 
Memorandum to the Cabinet, 
amendment of Take or Pay Agreement 

137.11.03 19 December 1991 letter 
from Pat Phelan to Gerald Phillips, 
attaching letter from Malcolm Turner to 
Marvin Pelley 

137.11.07 21 November 1991 memo 
from John Mullally to C.W. MacNeil 

137.11.08 21 November 1991 Briefing 
Note, DNR staff's concerns with 
Westray's proposed open pit 

137.11.12 6 December 1991 memo 
from Nancy Ripley -Hood to Pat Phelan: 
how to authorize the company 
commencing actual mining 

137.11.14 18 December 1991 memo 
from Don Jones to Pat Phelan: outlines 
conditions that must be met before DOE 
will issue a 100,000 tonne bulk sample 
permit 

137.11.16 18 December 1991 memo 
from Nancy Ripley -Hood to Pat Phelan, 
legal opinion regarding Wimpey pit 

137.11.18 18 December 1991 memo 
from Pat Phelan to John Mullally, 
forwarded to C.W. MacNeil 

137.11.20 27 May 1992 letter from 
John Mullally and Nancy Ripley -Hood 
to Betty Clark, removal of files on basis 
of solicitor- client privilege 

137.11.21 3 June 1992 memo from 
Nancy Ripley -Hood to John Mullally, 

forwarded 5 June 1992 to John Leefe: 
file review and determination of 
solicitor -client privilege and Freedom 
of Information Act guidelines 

137.12.01 9 August 1993 memo from 
M.J. Hewitt to Innis Christie attaching 
briefmg paper 

137.12.05 10 August 1993 memo from 
Innis Christie to Mike Hewitt 

137.12.06 11 June 1985 memo from 
Pat Phelan to Pat Hannon and Walter 
Fell: preliminary feasibility plan from 
Suncor, with opinion on single -entry 
mining 

137.13.01 Pat Phelan's notes of Mine 
Rescue, 9 May 1992 

137.13.03 Series of notes 4, 5 and 6 
November 1985, between John Laffm, 
Nancy Ripley -Hood and Pat Phelan: 
revisions to Coal Mines Regulations Act 

137.14.01 12 December 1991 letter 
from J.A. Turner to Gerald Phillips 

137.14.03 24 September 1991 letter 
from Bernie Matlock to Kevin Atherton 

137.14.06 20 November 1990 
Ministerial Order signed by John Leefe 

137.14.09 8 July 1991 memo from Pat 
Phelan to C.W. MacNeil 

137.14.11 5 July 1991 memo from Pat 
Phelan to C.W. MacNeil 

137.14.13 2 July 1991 memo from Pat 
Phelan to C.W. MacNeil 

137.14.14 5 June 1991 Briefing Note 

137.14.15 3 June 1991 notes to John 
Mullally forwarded to C.W. MacNeil 
from Richard Potter and Giacomo 
Capobianco 

137.14.16 13 December 1991 letter 
from John Mullally to Gerald Phillips 

138 Commission of Inquiry Interview 
Transcript of Nancy Ripley -Hood, 26 
April 1996 

139.01.001 Undated, unidentified 
handwritten notes 

139.01.002 26 February 1986 memo 
from Colin MacDonald to Walter Fell 

139.01.005 5 April 1989 memo from 
Claude White to All Safety Officers 
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139.01.012 7 June 1989 DOL 
Assessment Report by John Smith 

139.01.013 12 July 1989 DOL 
Assessment Report by John Smith 

139.01.014 24 July 1989 memo from 
Claude White to John Smith 

139.01.015 7 September 1989 DOL 
Assessment Report by Albert McLean 

139.01.016 3 October 1989 DOL 
Assessment Report by John Smith 

139.01.017 7 February 1990 memo . 

from Albert McLean to C. MacDonald 

139.01.018 28 March 1990 DOL 
Assessment Report by Albert McLean 

139.01.019 10 April 1990 memo from 
John Smith to Claude White, minutes of 
staff meeting 

139.01.023 30 May 1990 DOL 
Assessment Report by Albert McLean 

139.01.024 15 February 1991 memo 
from Albert McLean to Colin 
MacDonald, requests MacDonald and 
White accompany him on mine travel 
due to concerns about roof conditions 

139.01.025 21 March 1991 DOL 
Assessment Report by Albert McLean 

139.01.027 8 May 1991 DOL 
Assessment Report by Albert McLean 

139.01.028 23 May 1991 memo from 
Albert McLean to Colin MacDonald, 
roof fall 

139.01.029 30 May 1991 DOL 
Assessment Report by Albert McLean: 
investigate ground fall 

139.01.031 6 June 1991 DOL 
Assessment Report by Albert McLean: 
investigates clean up of ground fall, 
stone dust, safety committee 

139.01.033 17 June 1991 memo from 
John Smith to Claude White, 5 June 
1991 meeting 

139.01.035 16 July 1991 memo from 
Albert McLean to Colin MacDonald 
attaching 3 July 1991 letter from John 
Greenwell to Gerald Phillips with 
AMCL report 

139.01.041 29 July 1991 memo from 
John Smith to Claude White, site visit 
on 16 July 1991 

139.01.044 29 August 1991 DOL 
Assessment Report by Albert McLean, 
concern about roof conditions 

139.01.046 29 August 1991 
handwritten note from Albert McLean 
to Colin MacDonald, concern over 
ground falls and roof conditions 

139.01.047 RCMP Interview of Colin 
MacDonald, 15 August 1994 

139.01.048 9 October 1991 memo 
from Albert McLean to Colin 
MacDonald, visit to investigate 29 
September 1991 roof fall 

139.01.050 9 October 1991 memo 
from Albert McLean to Colin 
MacDonald, visit to investigate 29 
September 1991 roof fall where he was 
informed of 8 October 1991 fall 

139.01.053 13 October 1991 memo 
from Albert McLean to Colin 
MacDonald, 12 October 1991 roof fall 

139.01.054 15 October 1991 letter 
from Kevin Atherton to Albert McLean, 
ventilation 

139.01.059 21 October 1991 memo 
from Claude White to file, 18 October 
1991 meeting with Westray 

139.01.061 21 October 1991 memo 
from Claude White to Jack Noonan, 18 
October 1991 meeting with Westray 

139.01.063 Typed and handwritten 
copies of 24 October 1991 memo from 
John Smith to Claude White: 18 
October 1991 meeting with Westray, 
with attached definition of roof fall 
based on s. 64(1) of CMRA 

139.01.076 4 November 1991 DOL 
order by Albert McLean: program for 
routine monitoring, written code of 
practice, roof support, documentation 
on investigation of roof falls 

139.01.078 21 November 1991 letter 
from Gerald Phillips to Claude White 
attaching 4 November 1991 DOL order 
by Albert McLean 

139.01.081 25 November 1991 letter 
from Claude White to Gerald Phillips 
amending 4 November 1991 order as 
requested 
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139.01.082 5 December 1991 memo 
from Albert McLean to Claude White, 2 
December 1991 fall 

139.01.083 Original handwritten copy, 
draft and fmal copy of 27 December 
1991 memo from John Smith to Claude 
White, meeting 17 December 1991 

139.01.090 17 January 1992 memo 
from John Smith to Claude White 
enclosing agenda items for February 
meeting with Westray 

139.01.092 24 February 1992 memo 
from Albert McLean to Claude White, 
22 February 1992 ground fall 

139.01.093 13 April 1992 letter from 
Gerald Phillips to Claude White 
attaching a summary of the ground 
conditions in the Southwest Section 

139.01.097 Roger Parry's notes dated 
9 May 1992, on mine inspectors' visit 
29 April 1992 

139.01.101 15 May 1992 DOL Order 
by Albert McLean 

139.01.102 Notes of a meeting 24 May 
1992 with Albert McLean, Rob Smith 
and Donna McCready, discussing 
McLean's involvement at Westray 

139.01.106 Notes of 27 August 1992 
meeting with John Smith at Stellarton 
Mines Building, discussing Smith's 
involvement at Westray (Albert 
McLean also present) 

139.01.111 Minutes of DOL Meetings 
on 20 and 21 January 1993 attended by 
DNR staff on 20 January 1993 

139.01.112 22 January 1993 memo 
from John Campbell to File, 20 January 
1993 meeting with DOL and DOE to 
discuss Westray 

139.02.001 21 December 1988 memo 
from Albert McLean to Colin 
MacDonald 

139.02.002a 13 September 1990 DOL 
Assessment Report by Albert McLean 

139.02.003 13 September 1990 
handwritten note to Gerald from Ian 

139.02.004 18 October 1990 DOL 
Assessment Report by Albert McLean 

139.02.005 19 November 1990 memo 
from Albert McLean to Colin 
MacDonald 

139.02.006 30 November 1990 memo 
from Albert McLean to Colin 
MacDonald, exemptions from CMRA 

139.02.007 12 December 1990 DOL 
Assessment Report and DOL Order by 
Albert McLean 

139.02.010 12 December 1990 letter 
from Claude White to Gerald Phillips 

139.02.012 6 February 1991 DOL 
Assessment Report by Albert McLean 

139.02.013 20 February 1991 DOL 
Assessment report by Albert McLean, 
roof conditions 

139.02.014 10 April 1991 DOL 
Assessment report by Albert McLean, 
improving roof conditions 

139.02.015 6 June 1991 DOL 
Assessment report by Albert McLean 

139.02.017 4 July 1991 memo from 
Claude White to Leroy Legere: 23 May 
1991 roof fall with attached 30 May 

1991 DOL Assessment Report, Claude 
White's 2 July 1991 memo to Jack 
Noonan and notes for interviews 
regarding Westray's roof falls 

139.02.031 16 July 1991 DOL 
Assessment Report by Albert McLean 

139.02.033 30 July 1991 DOL 
Assessment Report by Albert McLean 

139.02.034 1 August 1991 memo from 
Albert McLean to Colin MacDonald, 
mine examiner trainees 

139.03.001 Civil Service Commission 
Approved Position Description, August 
1987, for DOL Mine Inspector 

139.03.05 3 September 1991 DOL 
Assessment Report by John Smith 

139.03.06 7 September 1991 DOL 
Assessment Report by Albert McLean 

139.03.07 23 September 1991 letter 
from Albert McLean to Roger Parry 
giving permission to use a shotcrete 
machine 

139.03.08 23 September 1991 memo 
from Albert McLean to C. MacDonald, 
21 September 1991 roof fall 

139.04.01 13 February 1991 DOL 
Inspection Report by Albert McLean 
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139.04.02 John Smith's notes on 4 
September 1991 meeting with Westray 

139.04.05 Page from Claude White's 
daytimer, 10 December 1991, 
mentioning Carl Guptill's complaint 
and accident 

139.04.06 7 August 1992 memo from 
Brian Condran to Leroy Legere, 
newspaper article on Gerald Phillips 

139.04.09 29 January 1992 excerpt 
from Albert McLean's notebook 

139.05.01 Minutes of 19 December 
1988 meeting, prepared by G. Phillips 

139.05.03 21 December 1988 fax to C. 
MacDonald enclosing C. White's 21 
December 1988 memo to file on 20 
December 1988 meeting at Westray 

139.05.07 12 January 1989 memo 
from John Smith to Claude White, 10 
January 1989 site visit 

139.05.08 31 March 1989 memo from 
John Smith to Claude White, site visit to 
inspect the surface layout 

139.05.11 2 November 1990 memo 
from John Smith to Claude White, 
report on his activities in August 1990 

139.05.14 Minutes of 7 March 1991 
meeting at Westray, by Robert Parry 

139.05.16 22 April 1991 DOL 
Assessment Report by John Smith, 
electrical permits 

139.05.17 30 April 1991 DOL 
Assessment Report by John Smith, 
electrical permits and other equipment 

139.05.18 15 May 1991 DOL 
Assessment Report by John Smith 

139.05.19 6 May 1991 DOL 
Assessment Report by John Smith 

139.05.20 16 May 1991 DOL 
Assessment Report by John Smith 

139.05.21 27 May 1991 DOL 
Assessment Report by John Smith 

139.05.22 10 June 1991 DOL 
Assessment Report by John Smith 

139.05.24 24 June 1991 DOL Order 
by John Smith, Westray to forward 
report on electrical arcing incident 

139.05.25 23 May 1991 DOL Incident 
Report on 7 May 1991 electrical 
incident, signed by Robert Parry 

139.05.29 6 August 1991 DOL 
Assessment Report by John Smith 

139.06.01 29 November 1991 letter 
from Gerald Phillips to Claude White 
enclosing Westray's Ground Control 
Monitoring Program 

139.07.01 Civil Service Commission 
approved position description for 
Electrical/Mechanical Inspector for the 
Department of Labour 

139.07.05 14 November 1988 memo 
from John Smith to Claude White, 9 
November 1988 meeting 

139.07.07 3 January 1989 memo from 
John Smith to Claude White, 19 
December 1988 meeting 

139.07.09 17 April 1989 DOL 
Assessment Report by John Smith 

139.07.10 17 July 1989 memo from 
John Smith to Claude White 

139.07.13 21 July 1989 memo from 
John Smith to Claude White, 
certification of personnel 

139.07.14 11 December 1990 DOL 
Assessment Report by John Smith 

139.07.15 5 April 1991 DOL 
Assessment Report by John Smith 

139.07.16 18 September 1991 memo 
from John Smith to Claude White, 
conveyor accident, equipment 

139.07.18 24 September 1991 memo 
from John Smith to Claude White, 
conveyor accident, equipment approvals 

139.07.21 3 October 1991 memo from 
John Smith to Claude White enclosing 
10 September 1991 letter from Robert 
Parry to Claude White: new code of 
practice for diesel equipment 

139.07.26 12 December 1991 DOL 
Assessment Report by John Smith 

139.08.01 Civil Service Commission 
approved position description for 
Electrical/Mechanical Engineer, 
Department of Labour 

139.09.01 Marian Tyson's 5 October 
1992 notes of 21 and 23 September 
1992 meetings with Kevin Gillis and 
Robert Naylor 
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139.09.06 10 November 1992 memo 
from Robert Naylor to Ed Bain in 
response to Marian Tyson's memo of 5 

October 1992: 21 September 1991 
meeting with R. Naylor and K. Gillis 

139.09.09 10 November 1992 memo 
from Kevin Gillis to Ed Bain in 
response to Marian Tyson's memo of 5 

October 1992: meeting 21 September 
1992 with R. Naylor and K. Gillis 

139.10.01 4 October 1991 DOL 
Assessment Report of John Smith 

139.10.02 17 October 1991 DOL 
Assessment Report of John Smith: 
training, equipment approvals, 
conveyor accident, safety committee 

139.11.001 Summary of DOL 
inspections of Evans and Westray 
Mines from 1989 to May 1992 

139.11.003 26 May 1992 memo from 
G.L. Hall to Gordon Gillis attaching job 
descriptions and C.V.s of inspectors 

139.11.008 26 May 1992 memo from 
Steven Jamieson to G.L. Hall, structure 
of mine inspection unit 

139.11.009 9 December 1991 memo 
from Shelley Gray to File, site visit on 4 
December 1991 

139.11.011 4 November 1991 memo 
from John Smith to Claude White 
enclosing a report on his activities for 
October 1991 

139.11.015 15 October 1991 letter 
from Claude White to Gerald Phillips 
enclosing phone numbers for DOL 
employees 

139.11.016 Names and dates of 
consultants' reports received since 1 

January 1991 

139.11.017 6 January 1992 memo 
from John Smith to Claude White 
enclosing a report on his activities for 
December 1991 

139.11.020 19 December 1991 memo 
from John Smith to Claude White 
enclosing a report on his activities for 
November 1991 

139.12.001 Civil Service Commission 
approved position description for 
Inspector/Instructor Mine Rescue 

139.12.005 24 August 1992 letter from 
Claude White to John Pearson enclosing 
copy of preliminary information and 
questions requiring legal advice 

139.12.051 Information laid 5 October 
1992, in relation to Department of 
Labour charges under the OHSA and 
CMRA 

139.12.062 Notes of Harry Murphy's 
investigation and meetings with 
Mosher Limestone and Logan Drilling 
on 6 July 1992, and further discussions 
with miners regarding the release of 
their RCMP Statements 

139.12.067 Westray Purchase Orders 
and Material Purchase Requisitions for 
stone dust from Mosher Limestone, 2 
May, 2 August 1991; 4 March 1992 

139.13 23 July 1993 memo from 
Claude White to Innis Christie, 
internal/external reviews of staff 
activities on Westray Project 

139.14 Notes prepared by John Smith 
12 May 1996 and provided to the 
Commission on 13 May 1996 

139.15.01 31 January 1989 memo 
from Claude White to Ron Russell, 
Mine Safety Section 

139.15.02 5 May 1992 memo from 
John Smith to Claude White, report on 
activities for the month of April 1992 

139.15.05 1 April 1992 memo from 
John Smith to Claude White, report on 
activities for the month of March 1992 

139.15.08 5 March 1992 memo from 
John Smith to Claude White, report on 
activities for month of February 1992 

139.15.11 3 February 1992 memo 
from John Smith to C. White, report on 
activities for the month of January 1992 

139.16.001 7 December 1987 
Memorandum to de Cotret from Wynn 
Potter, impact of Westray on Devco 

139.16.003 18 April 1988 
Memorandum to de Cotret from J.C. 
MacKay, Coalcor's AEP application 

139.16.005 2 May 1988 Memo de 
Cotret from Harry Rogers, DRIE's 
analysis of Westray's proposal 
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139.16.012 Undated draft memo to de 
Cotret from Harry Rogers, briefing on 
DRIE analysis of Westray's proposal 

139.16.018 1 June 1988 memo to de 
Cotret from Harry Rogers, update on 
Westray's proposal, recommendation 
against federal aid 

139.16.021 11 July 1988 memo to de 
Cotret from Harry Rogers, update on 
Westray's proposal, recommendation to 
reject Westray's application 

139.16.024 19 October 1988 letter 
from Louis Comeau to Peter White, 
attempt to clarify NSPC contract with 
Devco (CBDC) 

139.16.026 Draft Minutes of 26 
October 1988 meeting between DRIE 
and Westray 

139.16.035 27 October 1988 memo 
from Meredith Filshie to D.S. McPhail, 
J. Wilkins, W. Potter and N. Moyer: 
debriefing on Westray's proposal and 
commitments from the Province 

139.16.038 28 October 1988 letter 
from Clifford Frame to Harry Rogers, 
outstanding issues from meeting of 25 
October 1988 

139.16.049 31 October 1988 memo 
from Philip Peapell to T.G. Merriam, 
telephone call from Cliff MacKay on 28 
October 1988 

139.16.052 4 November 1988 letter 
from Harry Rogers to Clifford Frame in 
response to 28 October 1988 letter 

139.16.055 20 December 1988 memo 
from W.R. Redrupp to file, Cabinet 
meeting 16 December 1988 

139.16.057 11 July 1989 letter from 
Harry Rogers to Tom Merriam: he will 
be reviewing the Westray file given 
recent meetings and conversations 

139.16.058 20 July 1989 letter from 
Thomas Merriam to Harry Rogers, 
unresolved issues in review of 
Westray's proposal 

139.16.061 25 August 1989 memo 
from Fred Bennett to Harry Rogers 
forwarding S. Lauer (EMR) concerns 
over technical problems with Westray 

139.16.062 25 August 1989 letter from 
Cliff MacKay to Lourette Goulet 
requesting assistance and technical 
advice in reviewing Westray's 
responsibilities under EARP 

139.16.064 6 September 1989 letter 
from Harry Rogers to Tom Merriam, 
Westray's fmancial assistance package 

139.16.066 2 October 1989 letter from 
Clifford Frame to Harry Rogers, 
Westray's proposal for financial aid 

139.16.068 8 December 1989 memo to 
Harvie Andre from Harry Rogers, 
Westray's request for fmancial aid 

139.16.071 14 December 1989 letter 
from John Buchanan and Louis Comeau 
to Harry Rogers: the Province and 
NSPC will purchase coal from Devco 

139.16.072 22 December 1989 letter 
from Harry Rogers to Clifford Frame, 
conditions for federal government 
financial assistance to Westray 

139.16.075 Undated memo to Harry 
Rogers from R.A. Russell, potential 
environmental issue 

139.16.077 Undated memo to Harry 
Rogers from R.A. Russell, Westray, 
Devco and NSPC contract 

139.16.080 9 February 1990 letter 
from Harry Rogers to Len Good, 
requesting assistance in the evaluation 
of Westray coal sulphur emissions 

139.16.081 20 February 1990 fax from 
Gerald Phillips to George Whyte, 
conversation with Don Cameron, 
attaching a draft letter to Harvie Andre 

139.16.084 20 February 1990 letter 
from George Whyte to Harry Rogers, 
concern over the negotiations between 
Devco and NSPC holding up approval 
of Westray's AEP assistance 

139.16.086 15 March 1990 memo 
from Gerald Phillips to Marvin Pelley, 
Sheldon Plener, Adrian White and 
George Whyte: conversations with Don 
Cameron over a possible Provincial 
funding deal 

139.16.088 Undated draft 
memorandum from Harry Rogers to 
Michael Wilson, Westray's convertible 
debenture offering and fmancing 

139.16.090 10 November 1991 memo 
from Robert Dunlop to Harry Rogers, 
questions that need to be resolved 
before decision made 
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139.16.092 Draft 12 November 1991 
memorandum to the Minister, Curragh's 
plan to use its equity in Westray as 
security for a loan to fmance its mine in 
the Yukon 

139.16.096 Draft 12 November 1991 
memo, "Worst -Case Ramification of 
Failure by Westray to Resolve Its 
Operating Problems" 

139.16.098 Curragh's comments on its 
planned $55 million convertible 
debenture 

139.16.101 13 November 1991 memo 
from Fred Bennett to Tom Wright and 
Bob Russell: concern that the Minister 
has not been advised of Westray's 
current production problems and their 
ramifications 

139.16.105 Copy of 13 November 
1991 memo from Fred Bennett to Tom 
Wright and Bob Russell 

139.16.107 14 November 1991 memo 
from Ian Mathieson to Tom Wright: 
Fred Bennett's 13 November 1991 
memo on Westray's problems 

139.16.109 Undated draft memo from 
Harry Rogers to Michael Wilson, recent 
developments relating to Westray's 
production problems and proposed 
convertible debenture fmancing 

139.16.114 20 April 1988 
memorandum to Robert de Cotret from 
Harry Rogers, impact on Devco 
(CBDC) by Westray 

140 Commission of Inquiry Interview 
Transcripts of Senator John Buchanan, 
25 April 1996 

141.01.01 15 May 1992 memo from 
Stewart Sampson to Claude White, 
summary of references to Westray in 
Claude White's notebooks 

141.01.14 30 June 1986 letter from 
W.J. Fell to Gerald Phillips: Phillips has 
met requirements for Certificate of 
Competency as Mine Official, First 
Class (Manager) 

141.01.15 11 April 1989 letter from 
Hugh Macdonald to J.H. Clarke: 
encourages the development of a 
training program for coal mining 

141.01.17 Undated overview of 
Westray and its training program, 
identified as presentation to Board of 
Examiners, 31 August 1990 

141.01.26 24 January 1991 letter from 
Gerald Phillips to Claude White: Roger 
Parry's application for Underground 
Manager's Certificate 

141.01.38 4 February 1991 letter from 
Claude White to Roger Parry: Parry has 
met requirements for Certificate of 
Competency as Underground Manager 

141.01.39 16 April 1991 fax from 
Mike Hoffman to Gerald Phillips, 
attaching 12 April 1991 letter from 
Claude White, requesting his assistance 
in his application for certification as 
Mine Manager 

141.01.42 Albert McLean's Itinerary 
for 20 March 1991 

141.01.43 5 June 1991 letter from 
Gerald Phillips to Claude White with 28 
May 1991 ventilation survey 

141.01.45 9 September 1991 letter 
from Claude White to Gerald Phillips 
enclosing 16 August 1991 Golder 
Report of 30 July 1991 site visit 

141.01.50 18 September 1991 memo 
from Claude White to Noonan, staff 
changes in the Mine Safety Division 

141.01.55 Undated paper, 
"Department of Labour Occupational 
Safety Division: The Mine Safety 
Division Staffmg Requirements" 

141.01.60 30 September 1991 fax 
from Gerald Phillips to Claude White 
enclosing 27 September 1991 letter 
from Richard Brummer of Golder 
Associates answering DOL concerns 
expressed by Claude White 

141.01.63 8 October 1991 memo to 
Jack Noonan from Claude White, staff 
changes in Mine Safety Division 

141.01.68 17 October 1990 memo 
from DOL division managers to Jack 
Noonan, review and development of 
Revised Occupational Health and Safety 
Regulations is required 

141.01.72 26 October 1991 fax from 
Graham Daws to Claude White, offer of 
consulting services with regard to 
Westray's ground control problems 

141.01.73 28 October 1991 memo 
from John Smith to Claude White, 
conveyor accident 
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141.02.01 Documents compiled by 
DOL as supporting evidence that Owen 
MacNeil, Raymond Roberts and Angus 
MacNeil did not have Certificates of 
Competency as Mine Examiners 

141.02.09 Undated RCMP Can Say of 
Claude White 

141.02.10 30 March 1993 letter from 
Claude White to Richard Rouse: CMRA 
does not permit use of diesel equipment, 
White unable to approve the 
Rehabilitation Program submitted 18 
March 1993 

141.02.11 Resume of David Waugh 

141.02.15 Summary of DOL 
inspections at Westray from 10 January 
1989 through 29 April 1992 

141.03.01 9 October 1987 memo to C. 
Frame, W. Redrupp and K. Forgaard, 
Suncor's Pictou Project 

141.03.03 Unidentified, undated note 
to Kurt: conversation with Cameron 

141.03.04 13 December 1985 letter 
from John Shillabeer to Donald 
Cameron outlining strategic advantages 
of the Pictou Project to Nova Scotia and 
NSPC 

141.03.06 4 July 1988 letter from 
W.R. Redrupp to Don Cameron, 
commitments Westray requires from the 
Province 

141.03.09 8 July 1988 letter from Don 
Cameron to Robert de Cotret, assistance 
the Province will provide 

141.03.11 9 September 1988 letter 
from Don Cameron to Clifford Frame, 
commitments that DITT will provide 

141.03.12 9 September 1988 letter 
from Ken Streatch to Marvin Pelley 
confirming commitments that DM &E 
will provide to Westray 

141.03.15 6 October 1988 fax from 
Peter White to Don Cameron: draft 
letter from Robert de Cotret to Clifford 
Frame confirming DRIE's intended 
fmancial support of Westray 

141.03.19 11 January 1989 memo 
from W.R. Redrupp to file, 
conversations with Peter White and Don 
Cameron 

141.03.21 23 January 1989 memo 
from Elizabeth Cuddihy to Tom 
Merriam: Merriam's instructions on 
Westray interim financing 

141.03.22 26 January 1989 memo 
from Elizabeth Cuddihy to Don 
Cameron, the provision of interim 
funding to Westray 

141.03.23 8 February 1989 memo 
from Elizabeth Cuddihy to File: drafting 
of terms and conditions for interim 
funding discussed. with Tom Merriam, 
Bill Redrupp and Marvin Pelley 

141.03.24 8 February 1989 memo 
from Tom Merriam to Don Cameron, 
interim fmancing for Westray and the 
Province's right to act on its security 

141.03.26 17 March 1989 letter from 
Don Cameron to Clifford Frame: the 
terms of interim financing to Westray, 
acknowledged and accepted by Frame 

141.03.31 13 September 1989 letter 
from Marvin Pelley to Don Cameron 
extending the time for repayment of 
Provincal Loans to Westray, 
acknowledged and consented to by Don 
Cameron, 28 September 1989 

141.03.33 3 November 1989 memo 
from Elizabeth Cuddihy and Marvyn 
Robar to Don Cameron via Thomas 
Merriam: attached 31 October 1989 
letter from Marvin Pelley to Don 
Cameron regarding Provincial Loan and 
the Take or Pay Contract 

141.03.36 14 December 1989 memo 
from Tom Merriam to Elizabeth 
Cuddihy, drafting of a Cabinet Minute 
on the Take or Pay contract 

141.03.37 9 January 1990 memo from 
Don Cameron to Elizabeth Cuddihy: 
request for the appropriate 
correspondence to fmalize contracts 
with Westray for the $12 million loan 
and the Take or Pay 

141.03.38 9 January 1990 letter from 
Don Cameron to Clifford Frame: the 
$12 million loan, the Take or Pay 
contract, terms and conditions 

141.03.47 23 February 1990 fax from 
Gerald Phillips to Kurt Forgaard, 
conversation with Don Cameron 
regarding Devco and NSPC 
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141.03.48 5 March 1990 fax from 
Gerald Phillips to Kurt Forgaard, 
Marvin Pelley, Adrian White and 
George Whyte: conversation with Don 
Cameron regarding federal and 
provincial funding 

141.03.51 9 March 1990 fax from 
Gerald Phillips to Kurt Forgaard and 
Marvin Pelley, conversation with Don 
Cameron regarding federal and 
provincial support and funding 

141.03.52 20 March 1990 fax from 
Gerald Phillips to Frame, Pelley, 
Sheldon Plener, Adrian White and 
George Whyte: conversations with 
Cameron about meeting with Premier 
Buchanan and possible provincial deal 

141.03.54 27 March 1990 fax from 
Gerald Phillips to Frame, Pelley, 
Sheldon Plener, Adrian White and 
George Whyte: conversations regarding 
government funding, notice that 
Westray will not make payment on 
interim loan 

141.03.56 29 March 1990 fax from 
Gerald Phillips to Frame, Pelley, 
Sheldon Plener, Adrian White and 
George Whyte: conversations with Don 
Cameron regarding a possible 
provincial deal and the extension of 
time on interim funding 

141.03.58 30 March 1990 fax from 
Gerald Phillips to Frame, Pelley, 
Sheldon Plener, Adrian White and 
George Whyte: conversations with Don 
Cameron regarding a possible 
provincial deal and the extension of 
time on interim funding 

141.03.60 3 April 1990 fax from 
Gerald Phillips to Clifford Frame, 
Marvin Pelley, Sheldon Plener, Adrian 
White and George Whyte: possible 
provincial deal, terms and conditions 

141.03.62 10 May 1990 memo from 
Elizabeth Cuddihy to Marvyn Robar, 
conversation with Sheldon Plener 
regarding federal and provincial aid 

141.03.64 10 May 1990 letter from 
Don Cameron to Clifford Frame, 
commitment to extension of provincial 
interim financing and the subordination 
of the provincial loan 

141.03.65 10 May 1990 letter from 
Gerald Phillips to Don Cameron, terms 
of Don Cameron's 10 May 1990 letter 
and request for clarification that the 
provincial loan will qualify as equity 

141.03.66 15 July 1990 memo from 
Nancy Ripley -Hood to John Laffm, 
background on negotiations between 
Westray and governments as relayed by 
Tom Merriam 

141.03.72 21 June 1990 memo from 
Gerald Phillips to George Whyte, 
conversation with Cameron regarding 
the $12 million loan 

141.03.74 27 November 1990 memo 
from Don Cameron to Eric Baker, 
Gerald Phillips, Joe Stewart, Wayne 
Fiander and Don Gunn: chain letter 

141.03.80 20 February 1991 memo 
from Marvyn Robar to Elizabeth 
Cuddihy forwarding 14 and 20 
February 1991 memos prepared by 
Norm MacNeil: NOVACO, Westray 
and the Take or Pay Contract 

141.03.91 23 April 1991 memo from 
Marvyn Robar to Elizabeth Cuddihy, 
disclosure of the Take or Pay 
Agreement 

141.03.93 9 May 1991 memo from 
Norm MacNeil to Tom Merriam, 
forwarded to Tom McInnis: fmancial 
statement note regarding Novaco's 
financial obligation to Curragh under 
the Take or Pay 

141.03.95 10 November 1988 draft 
Memorandum to Cabinet, Federal 
Assistance to Westray Coal prepared by 
DRIE 

141.04.01 6 May 1988 letter from 
Clifford Frame to Robert de Cotret 
following up on meeting with him, 
Elmer MacKay, Robert Coates and 
Douglas Robertson on 3 May 1988 

141.04.03 18 July 1988 letter from 
Marvin Pelley to Elmer MacKay, 
current overview and status report of 
Westray and executive summary 

' 141.04.18 3 March 1989 memo from 
Marvin Pelley to file, meetings with 
Premier Buchanan and Don Cameron 
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141.04.23 3 March 1990 memo from 
Gerald Phillips to Marvin Pelley, 
Sheldon Plener, Adrian White and 
George Whyte: conversation with Don 
Cameron 

141.04.26 22 October 1991 letter from 
Peter Meerburg to Leroy Legere: roof 
problems, cave -in, at Westray 

141.04.27 4 August 1992 memo from 
Amanda Walton to Paul Curley, recent 
discussion with Robert Dunlop (ISTC) 

141.05.01 9 July 1986 Position 
Description for the position of 
Executive Director, Occupational 
Health & Safety, for Jack Noonan 

141.06.01 18 January 1989 memo 
from Tom Merriam to Don Cameron, 
Westray's request for interim fmancing 

141.07.01 31 August 1990 Order in 
Council authorizing the guarantee of 
Novaco's obligations to Curragh under 
the Take or Pay 

141.07.02 31 August 1990 Order in 
Council authorizing Novaco to enter a 
Take or Pay contract with Curragh 

141.07.03 Executed Take or Pay 
Contract between Curragh and Novaco, 
14 September 1990 

141.08 Unidentified handwritten notes 
of 16 August 1990 meeting attended by 
Don Cameron, J. Maclssac, Carol 
Conrad, Philip Peapell, Hal Stevens, 
John Laffm, Elizabeth Cuddihy and J. 
MacDonald and briefly by Buchanan 

141.09 Statistics on Occupational 
Injuries and Their Cost, 1990 -1994 

141.10.01 17 December 1985 letter 
from John Laffin to Hugh Macdonald; 
attaching 19 November 1985 letter from 
Joel Matheson to David Nantes, which 
was forwarded to Brian Young 

141.10.06 2 June 1992 memo from 
Leroy Legere to Hugh Macdonald 
attaching 1 June 1992 letter and 3 June 
1992, questions from Norman Robar 
relating to shredding 

141.10.09 3 June 1992 letter from 
Leroy Legere to Norman Robar, 
response to Robar's concerns and 
questions regarding shredding 

141.10.11 20 July 1992 memo from 
Jim LeBlanc to Hugh Macdonald and 
Marian Tyson, draft 20 July 1992 
memo for the Occupational Health and 

Safety Advisory Council on DOL 
investigation of fatalities and incidents 
in the workplace 

141.10.14 20 July 1992 memo from 
Jim LeBlanc to Hugh Macdonald with 
his draft 20 July 1992 memo: DOL 
compliance and enforcement practices 

141.10.18 21 May 1992 handwritten 
note to Hugh requesting information on 
complaints by a miner and someone in 
the media and DOL Inspections, with 
attached brief responses 

141.11 30 May 1989 letter from S.J. 
Safton (Suncor) to Joan Kelly, 
Coalcor's attempt to purchase Suncor's 
Pictou Project 

141.12.01 10 June 1986 letter from 
Janet Bertinuson to Jack Noonan 

141.12.03 17 February 1987 letter 
from Robert Wells to Jack Noonan 

141.12.04 18 February 1987 letter 
from Jack Noonan to Robert Wells 

141.12.05 18 February 1987 letter 
from Robert Wells to Jack Noonan 

141.12.06 24 February 1987 letter 
from Jack Noonan to Robert Wells 

141.12.07 15 May 1987 letter from 
Brian Young to Robert Wells, copied to 
Hugh Macdonald 

141.12.08 15 April 1987 letter from 
Robert Wells to Brian Young, copied to 
Jack Noonan and Hugh Macdonald 

141.12.12 3 July 1987 letter from 
Robert Wells to Hugh Macdonald 
confirming discussions of 2 July 1987 

141.12.14 22 November 1990 letter 
from Robert Wells to Ron Russell, 
recommendations made during 9 
November 1990 meeting 

141.12.16 27 November 1990 letter 
from Ron Russell to Robert Wells, 
copied to Hugh Macdonald and Noonan 

141.12.17 6 December 1990 letter 
from Robert Wells to Ron Russell 

141.12.19 20 December 1990 letter 
from Ron Russell to Robert Wells 

141.12.20 5 February 1991 letter from 
Robert Wells to Ron Russell, indicating 
he is still awaiting a response from 
Hugh Macdonald and Noonan 
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141.12.21 8 February 1991 letter from 
Andrea Kelley to Robert Wells 

141.12.22 16 May 1991 letter from 
Robert Wells to Leroy Legere 

141.12.26 21 May 1991 letter from 
Andrea Kelley to Robert Wells 

141.12.27 5 June 1991 letter from 
Leroy Legere to Robert Wells 

141.12.28 6 November 1992 letter 
from Robert Wells to Leroy Legere 

141.12.30 11 December 1992 letter 
from Tom McInnis to Robert Wells, 
changes within DOL, including the 
retirement of Hugh Macdonald and the 
dismissal of Jack Noonan 

141.13.01 10 July 1989 letter from 
Marilyn Roberts to John Laffm 
enclosing Westray and CMD 
application forms 

141.13.05 4 July 1990 memo from 
Nancy Hood to John Laffm with 
handwritten notes and comments as 
advised by John Laffm on 5 July 1990 

141.13.07 4 July 1990 memo from 
Nancy Hood to John Laffin, 
incorporating the comments as advised 
by John Laffm on 5 July 1990 and 
attaching the draft letter of comfort 

141.13.09 16 August 1990 memo from 
Richard Potter to John Laffm: the Bank 
required the Take or Pay contract 

141.14.01 19 November 1984 letter 
from Hugh Macdonald to Harris Miller 
and John Laffm, Special Committee on 
Occupational Health and Safety and the 
transfer of responsibility for mine 
inspection to DOL 

141.14.02 12 December 1984 Action 
Request from John Laffm to Jack 
Garnett, transfer of responsibility for 
mine inspection to DOL 

141.14.03 10 December 1984 memo 
from Joel Matheson to John Laffm, 
transfer of responsibility for mine 
inspection to DOL 

141.14.04 3 December 1984 memo 
from Joel Matheson to John Laffin, 
brief to the Special Committee on 
Occupational Health and Safety, the 
implications of transfer of mine 
inspection to DOL 

141.15.01 12 November 1987 memo 
from Richard Potter to John Laffm, 
Suncor's capital costs and the value of 
their exploratory work 

141.15.02 3 December 1987 memo 
from John Laffm to Ken Streatch, 
Suncor's acceptance of Curragh's offer 
for the Pictou Project 

141.15.03 16 September 1988 letter 
from Tom Merriam to John Laffm: 
thanks for DM &E's assistance with 
negotiations with Westray 

141.15.04 10 July 1990 memo from 
Elizabeth Cuddihy to Tom Merriam, 
MCR draft copy of the Take of Pay 
Agreement for review and instruction 

141.15.05 31 August 1990 letter from 
Shealagh McGrath to Jack MacIsaac, 
forwarding copies of the Orders in 
Council approving the withdrawal of 
application of the Petroleum Resources 
Act from Westray's Licence and Lease, 
approving NOVACO's entering a Take 
or Pay Agreement with Curragh, and 
authorizing NOVACO's financial 
obligations under the Take or Pay 

141.15.06 29 August 1990 handwritten 
note from John Laffin to Nancy Hood: 
Elizabeth Cuddihy should be informed 
of all negotiations regarding Westray 

141.15.07 28 March 1991 letter from 
Malcolm Turner to Tom McInnis, 
request for guidance in how NOVACO 
can safeguard the government's interest 
and incur minimum expenditures 

141.15.09 12 June 1989 handwritten 
note from John Laffin to Richard Potter, 
staff should discuss training of Westray 
miners with Gerald Phillips 

141.15.11 7 July 1989 Action Request 
to John Laffm from Dick Potter: 
Potter's understanding that local 
workers will be hired and well trained 

141.15.12 23 September 1987 memo 
from Pat Phelan to John Laffin, Clifford 
Frame's interest in acquiring Suncor's 
Pictou Project 

141.16.01 Notes of 27 October 1992 
meeting of DOL Westray Committee 

141.16.02 "Premier Promises to Set 
No Limits on Mine Disaster Probe," 
Brian Underhill, Chronicle -Herald, 12 
May 1992 
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141.16.04 "Records Show 'Concern' 
Over Safety Inspection Reports Finger 
Steep Coal Dust, Methane Levels," 
Chronicle -Herald, 14 May 1992 

141.16.06 21 and 22 May 1992 
Assembly Debates 

141.16.14 22 May 1992 fax from 
Donna McCready to Rob Smith: request 
for written chronology of all mine 
inspections, with emphasis on 29 April 
1992 Inspection; outlines specific 
information required 

141.16.18 Westray Disaster 
Ministerial Statement I: 
Strategy /Activity to Date, 26 May 1992 

141.16.23 Westray Disaster 
Ministerial Statement #7: Investigation, 
2 June 1992 

141.16.26 24 September 1992 memo 
from Claude White to Leroy Legere, 
Request for an Inquiry into Competency 
of senior Westray mine officials 

141.16.36 14 May 1992 letter from 
David Wallace to Leroy Legere and 
John Leefe, notice of confirmed death 
as required under CMRA, s. 65(2) 

141.16.37 13 May 1992 letter from 
David Wallace to Leroy Legere and 
John Leefe, notice of confirmed deaths 
as required under CMRA, s. 65(2) 

141.16.38 11 May 1992 faxed letter 
from David Wallace to Leroy Legere, 
notice of confirmed deaths as required 
under CMRA, s. 65(2) 

141.16.42 15 May 1992 letter from 
David Wallace to Leroy Legere and 
John Leefe, notice of confirmed deaths 
as required under CMRA, s. 65(2) 

141.17 Commission of Inquiry 
Interview Transcript of Betty 
MacDougall, 8 May 1996 

141.18 Commission of Inquiry 
Interview Transcript of John Calder, 8 
May 1996 

142.01.001 Tom Merriam's notes of 
22 August 1988 meeting in Ottawa with 
Cliff MacKay 

142.01.005 1 September 1988 letter 
from Marvin Pelley to Thomas 
Merriam, settlement of Heads of 
Agreement 

142.01.006 9 September 1988 letter 
from Don Cameron to Frame 
concerning $12 million loan and Take 
or Pay 

142.01.016 28 September 1988 memo 
from Elizabeth Cuddihy to Tom 
Merriam requesting a copy of any OICs 
relating to Westray 

142.01.017 3 October 1988 memo from 
Elizabeth Cuddihy to Rick Butler, 
request for views on a benefits clause in 
the Agreement 

142.01.018 Tom Merriam's notes of 
11 October 1988 meeting between 
Westray and DRIE, outstanding issues 

142.01.021 19 December 1988 memo 
from Marvyn Robar to Tom Merriam: 
disbursement of funds to Westray, the 
OIC for $12 million and the Heads of 
Agreement 

142.01.023 6 March 1989 memo from 
Marvyn Robar to Tom Merriam, pari 
passu security for Westray assets 

142.01.024 2 June 1989 memo from 
Marvyn Robar to Tom Merriam 
suggesting the involvement of DM &E 
in the monitoring of costs and progress 

142.01.025 17 July 1989 memo from 
Marvyn Robar to Tom Merriam: Harry 
Rogers' letter, the 25 May 1989 letter to 
the Premier from Minister Andre 

142.01.027 26 July 1989 memo from 
Cliff MacKay to Harvie Andre: 
communications between the Prime 
Minister, Premier Buchanan, Harry 
Rogers and Thomas Merriam 

142.01.032 3 August 1989 letter from 
Harry Rogers to Tom Merriam: federal 
approach to Westray financing 

142.01.035 4 August 1989 memo from 
Harry Rogers to Harvie Andre: update 
on Westray negotiations and suggestion 
the Province increase financial 
commitment to Westray 

142.01.037 4 August 1989 letter from 
Thomas Merriam to Harry Rogers: 

Rogers' 3 August 1989 letter, attaching 
copy with handwritten notes 
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142.01.042 1 November 1989 memo 
from Marvyn Robar to Thomas 
Merriam: Take or Pay contract and the 
required approval of Cabinet 

142.01.043 13 December 1989 memo 
from Elizabeth Cuddihy to Thomas 
Merriam, advice against the extension 
of the terms of 9 September 1988 letter 

142.01.046 6 April 1990 fax from 
Gerald Phillips to Tom Merriam, 
Westray's Business Plan 

142.01.103 14 May 1990 letter from 
H.F.G. Stevens to Cameron, copied to 
Thomas Merriam, enclosing the 3 May 
1990 Privy Council Order 

142.01.105 17 January 1992 memo 
from Marvyn Robar to Thomas 
Merriam on meeting with Westray's 
Bankers: Westray must produce in 
commercial volumes soon as they face 
serious cash flow problems 

142.01.106 9 June 1992 memo from 
Thomas Merriam to Gordon Gillis, brief 
assessment of provincial revenue 
recovery from the Westray Project 

142.02.01 Westray Chronology, 9 
May 1988 -23 March 1989, prepared by 
Marvyn Robar, 30 March 1989 

142.02.05 3 December 1991 memo 
from Marvyn Robar to Thomas 
Merriam, possible problem accounts 

142.02.08 2 November 1989 memo 
from Marvyn Robar to Thomas 
Merriam: Take or Pay contract and the 
required approval of Cabinet, with 
handwritten addition indicating that 
Elizabeth Cuddihy was consulted 

142.03.01 14 April 1992 excerpt from 
David Waugh's notebook, meetings 
between David Waugh, Colin Benner 
and Graham Clow 

142.03.06 7 April 1992 memo from 
Marvin Pelley to Colin Benner, 
comments on the production bonus 

142.03.08 20 April 1992 fax from 
Kevin Atherton to Colin Benner with 
graphs of the Completion Test Status 

142.03.13 20 April 1992 memo from 
Ian Shaw to Colin Benner: comments 
on Benner's memo of 12 April 1992 on 
the commercial production test for 

Westray, relevant definitions and 
information from the Credit Agreement 

142.03.15 23 December 1992 fax from 
David Waugh to Colin Benner 
enclosing: 23 December 1992 memo 
concerning his absence from the site; 
draft minutes of 21 December 1992 
meeting between David Waugh, Trevor 
Eagles, Don Jones and John Campbell; 
and draft minutes of 22 December 1992 
meeting between Westray and United 
Steelworkers of America 

142.03.24 4 February 1993 memo 
from R. Rouse to Ken MacDonald: a 
420d Methane Monitor, sensor head, 
calibration kit and a Joy warning light 
should be sent to Toronto office 

142.03.25 John Forgeron forwards to 
Diane Webb and Colin Benner the 12 
March 1993 letter from Claude White to 
Richard Rouse: concerns on 
rehabilitation and recovery proposal 

142.03.31 David Waugh forwards to 
Colin Benner the 30 March 1993 letter 
from Claude White to Richard Rouse: 
CMRA does not permit use of diesel 
equipment, White is unable to approve 
the Rehabilitation Program submitted 
18 March 1993 

142.03.34 21 April 1993 letter from 
Nancy Ripley -Hood to Adrian White, 
that Westray's security under its mining 
leases and permits due 26 April 1993 

142.03.35 3 May 1993 letter from 
Colin Benner to G.D. Lethbridge: 
Westray's 15 April 1993 News Release, 
indication that Westray has no intention 
of abandoning or surrendering their 
ownership interest and are continuing 
all obligations under their mining leases 
and permits 

142.03.38 5 May 1993 letter from 
Frame to G. D. Lethbridge, suggesting 
they "see what the election brings" 

142.03.39 5 May 1993 letter from 
Richard Smith to Colin Benner: the 
Notice of Termination of 27 April 1993 
has not been rescinded by NSPC; 
marginal notes from Colin Benner to 
George Whyte and Cliff Frame 
indicating he and Bruce Bell are 
preparing a response 

142.03.41 16 June 1993 letter from 
Claude White to Colin Benner,, 
requesting a report on the accident at 
Westray as required by CMRA 65(1) 
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142.03.42 11 May 1993 letter from 
Curragh's solicitors to Richard Smith in 
response to Smith's letter of 5 May 
1993, indicating that under the terms of 
Justice Farley's 5 April 1993 Order, 
NSPC are prevented from terminating 
their contract 

142.04.01 Outline of Westray Coal 
Mine Planning Task Force, with team 
personnel, objectives and program 

142.04.03 Mining Layout Alternatives, 
5 November 1991, by David Waugh 

142.04.06 15 November 1991 excerpt 
from David Waugh's desk daytimer 

142.04.08 Ground control 
observations of David Waugh for 16 
November 1991 

142.04.09 Ground control 
observations of David Waugh for 17 
November 1991 

142.04.10 Ground control 
observations of David Waugh for 19 
November 1991 

142.04.11 26 November 1991 fax 
from David Waugh to Graham Clow 
attaching ground control observations 
of David Waugh for 25 and 26 
November 1991; graphs of movement 
at ground monitoring stations 

142.04.26 Ground control 
observations of David Waugh for 27 
November 1991 

142.04.27 29 November 1991 fax 
from David Waugh to Graham Clow 
attaching ground control observations 
of David Waugh for 29 November 1991 
and a graph of movement-at ground 
control monitoring station 91 -01 

142.04.30 2 December 1991 fax from 
Trevor Eagles to Graham Clow, ground 
control observations of David Waugh 
for 2 December 1991 and graphs of 
movement at ground control monitoring 
stations 

142.04.44 Ground control 
observations of David Waugh for 3 

December 1991 

142.04.46 5 December 1991 fax from 
David Waugh to Graham Clow, ground 
control observations of David Waugh 
for 4 December 1991 and graphs of 
movement at ground control monitoring 
stations 

142.04.53 Ground control 
observations of David Waugh for 5 

December 1991 

142.04.54 Ground control 
observations of David Waugh for 6 
December 1991 

142.04.55 Ground control 
observations of David Waugh for 7 
December 1991 

142.04.56 Ground control 
observations of David Waugh for 9 
December 1991 

142.04.58 Ground control 
observations of David Waugh for 10 
December 1991 

142.04.60 Ground control 
observations of David Waugh for 11 

December 1991 

142.04.61 Ground control 
observations of David Waugh for 16 
December 1991 

142.04.62 Ground control 
observations of David Waugh for 19 
December 1991 

142.04.63 Ground control 
observations of David Waugh for 20 
December 1991 

142.04.64 Ground control 
observations of David Waugh for 2 
January 1992 

142.04.65 Ground control 
observations of David Waugh for 6 
January 1992 

142.04.66 Undated, untitled drawing 
of the Southwest area indicating 
Westray's intention to develop the SW2 
area in C and D panels, finger pillars 
similar to the layout of the SW 1 area 

142.04.67 18 December 1991 excerpt 
from David Waugh's notebook, meeting 
with Vincent Scovazzo of John Boyd 
Consultants 

142.04.72 Undated memo from David 
Waugh to Marvin Pelley, conversation 
with Jack Parker and appropriate 
method of pillaring 

143.01.001 23 and 29 April, 8 May 
1992 excerpts from Trevor Eagles' field 
book 
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143.01.016 18 December 1991 excerpt 
from David Waugh's desk daytimer 

143.01.018 February 1992 Monthly 
Plan by Trevor Eagles, 5 February 
1992, approved by David Waugh 

143.01.019 Trevor Eagles' 
handwritten notes on 29 April 1992 
ventilation survey 

143.01.020 Post -it note (G. Phillips' 
handwriting) directing, "David Please 
draft up procedures for sampling & for 
rock dusting for inspectors. Put 
minimum info. Tics." 

143.01.021 Trevor Eagles' 
handwritten undated notes on the 
requirements under CMRA for stone 
dusting and sampling 

143.01.022 File note of a conversation 
between Harry Ullock (RCMP), David 
Waugh and Trevor Eagles at Westray, 1 

October 1992, noting Ullock's 
observations of the RCMP reentry into 
the Southwest 

143.01.024 Dan Currie's notes 
concerning the preparations, 15 to 21 
November 1992, to flood the mine and 
his involvement in the entry to the 
Southwest with David Waugh, Glyn 
Jones, DOL representative and Trevor 
Eagles 

143.01.033 Westray Coal 
Reentry/Recovery Mining Plan, 22 
April 1993 with drawings: General 
Arrangement, Ground Support; New 
Mains Location Plan; Reentry/Recovery 
Plan, U/G Services and Ventilation; 
Geologic Profile of New Mains; Site 
Plan; and Foord Seam Geology and 
Exploration Targets 

143.01.144 Handwritten 10 April 1992 
memo from Trevor Eagles to David 
Waugh noting maps Eagles had 
provided to Don Jones 
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Interviewee Affiliation 

Adair, Alvin 

Agnew, Fraser 

Angevine, Sean 

Atherton, Kevin 

Bardauskas, Clive 

Barrett, Tony 

Bonner, Leonard 

Boucher, Paul 

Boutilier, Gary 

Boutilier, Ken 

Boutilier, Vernon 

Bresower, Mike 

Brown, Thomas 

Buchanan, Senator John 

Calder, John 

Campbell, John 

Capstick, Bryce 

Capstick, Peter 

Champagne, Martin 

Champagne, Normand 

Chapman, Mike 

Cheverie, Wayne 

Comish, Shaun 

Potocan, mine rescue 

Westray, supervisor 

Westray, surface worker 

Westray, senior mine engineer 

Westray, mechanic 

Devco, mine rescue 

Westray, miner 

Brunswick Mines, mine rescue 

Devco, mine rescue 

Westray, mechanic 

Westray, miner 

Devco, mine rescue 

CANMET, director, Coal Research 
Laboratories 

Province of Nova Scotia, former premier 

NS Department of Natural Resources, 
geologist 

NS Department of Natural Resources, mining 
engineer 

Westray, supervisor 

Devco, mine rescue 

Westray, mechanic 

Westray, mechanic 

Westray, electrician 

Westray, mechanic 

Westray, miner 
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Interviewee Affiliation 

Conklin, Aaron 

Conway, Ron 

Cormier, Maurice 

Cox, Richard 

Cuddihy, Elizabeth 

Cunningham, Ronald 

Cyr, Steven 

Deane, Edward 

Donovan, Kenneth 

Dooley, Mike 

Doucette, Fred 

Doucette, Joey 

Duhammel, Brian 

Duke, Gary 

Dunbar, Murray 

Eaket, Roy 

Eckelston, Don 

Ellis, Roger 

Estabrooks, Edward 

Evans, Kenneth 

Falconer, Reg 

Fenton, Joey 

Fenton, Rodney 

Ferguson, Gordon 

Ford, Glen 

Franks, Michael 

Friolet, Jean- Claude 

Westray, underground worker 

Westray, surface worker 

Brunswick Mines, mine rescue 

Westray, miner 

NS Department of Attorney General, 
legal counsel 

Westray, underground worker 

Westray, miner 

Westray, miner 

Heath Steel, mine rescue 

Westray, miner 

NS Department of Labour, mine rescue 
instructor /inspector 

Devco, mine rescue 

Devco, mine rescue 

Brunswick Mines, mine rescue 

Westray, surface worker 

Westray, miner 

Potocan, mine rescue 

Westray, maintenance foreman 

Westray, miner 

Westray, miner 

Heath Steel, mine rescue 

Westray, underground worker 

Westray, mechanic 

Westray, surface worker 

Devco, mine rescue 

Westray, electrician 

Brunswick Mines, mine rescue 
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Interviewee Affiliation 

Gillis, Don 

Gosbee, Wyman 

Gray, Shelley 

Halliday, Brian 

Head, Gary 

Herman, Bill 

Hillier, Stan 

Holloway, Billy 

Hudson, Alan 

Jagoe, Ashley 

Jardine, Jack 

Jobes, Ralph 

Johnson, Robert 

Jones, Donald 

Jones, Glyn 

Kelly, Ron 

Laffin, John 

Lanceleve, John 

Langille, George 

Lavigne, Normand 

Lavine, Leonard 

Ledrew, Fred 

LeDrew, Jerome 

LeDrew, Nelson 

Legere, Leroy 

Loveman, Stephen 

Heath Steel, mine rescue 

Westray, miner 

NS Department of Labour, occupational 
hygienist 

Devco, mine rescue 

Westray, miner 

Westray, surface worker 

Devco, mine rescue 

Devco, mine rescue 

Westray, electrician 

Brunswick Mines, mine rescue 

Westray, surface worker 

Devco, mine rescue 

Westray, underground worker 

NS Department of Natural Resources, 
manager, mining engineering 

Westray, assistant underground 
superintendent 

Devco, mine rescue 

NS Department of Mines and Energy, former 
deputy minister 

Westray, miner 

Westray, miner 

Westray, mechanic 

Brunswick Mines, mine rescue 

Westray, surface worker 

Westray, miner 

Westray, miner 

NS Department of Labour, minister 

Westray, underground worker 
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Interviewee Affiliation 

MacCulloch, William 

MacDonald, Alan 

MacDonald, Colin 

Macdonald, Hugh 

MacDonald, Todd 

MacDonnell, Ron 

MacDougall, Betty 

MacGillivray, Gerald 

Maclnnis, Colin 

MacInnis, Terry 

MacKay, Elmer 

MacKay, Tom 

MacKenzie, Alf 

MacKenzie, Don 

Mackenzie, John 

MacKinnon, Neil 

MacLean, Dave 

MacLean, Robert 

MacLean, Roy 

MacLean, Steve 

MacLellan, Jim 

MacLellan, Monica 

MacLennan, Blair 

MacLeod, Doug 

MacNeil, Blaise 

MacNeil, Paddy 

MacPhee, Wayne 

Westray, training officer 

Westray, miner 

NS Department of Labour, supervisor of mine 
inspectors 

NS Department of Labour, deputy minister 

Westray, miner 

Westray, miner 

NS Department of Natural Resources, chief 
clerk of Central Registry 

Westray, underground worker 

Westray, electrician 

Westray, miner 

MP - Central Nova, federal cabinet minister 

Westray, miner 

Westray, welder 

Westray, maintenance worker 

Westray, miner 

Devco, mine rescue 

NS Department of Labour, mine inspector 

Devco, mine rescue 

Devco, mine rescue 

Westray, underground worker 

Devco, mine rescue 

Westray, surface worker 

Westray, miner 

Westray, miner 

Devco, mine rescue 

Devco, mine rescue 

Westray, miner 
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Interviewee Affiliation 

MacVarish, Greg 

McGrath, Leonard 

McInnes, Alexander 

McIntyre, Reg 

McLean, Albert 

McLean, Lome 

McLean, Wayne 

McNeil, Neil 

McNeil, Owen 

Mahoney, Don 

Malone, Michael 

Marshall, James 

Martin, Baxter 

Martin, Ken 

Martin, Harvey 

Matheson, Neil 

Matthews, David 

Matthews, John 

Melanson, Ralph 

Merriam, Tom 

Mitchell, Rick 

Milton, Mark 

Morton, Don 

Moss, Edward 

Muise, George 

Mullally, John 

Mullins, Ron 

Devco, mine rescue 

Brunswick Mines, mine rescue 

Westray, surface worker 

Devco, mine rescue 

NS Department of Labour, mine inspector 

Westray, underground worker 

Westray, welder 

Westray, supervisor 

Westray, supervisor 

Westray, miner 

Westray, miner 

Westray, miner 

Westray, miner 

Brunswick Mines, mine rescue 

Westray, electrician 

Westay, miner 

Westray, miner 

Westray, miner 

Westray, miner 

NS Department of Industry, Trade, and 
Technology, deputy minister 

Westray, miner 

Potocan, mine rescue 

Westray, surface worker 

Westray, mechanic 

Devco, mine rescue 

NS Department of Natural Resources, deputy 
minister 

Westray, surface worker 
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Interviewee Affiliation 

Nicholas, Keith 

Noonan, Jack 

Palmer, Brian 

Palmer, Grant 

Palmer, Greg 

Park, Blair 

Pasemko, Roy 

Pettipas, Leo Darren 

Pettipas, Kevin 

Piet, Gerry 

Phelan, Patrick 

Poirier, Blaine 

Poirier, Glen 

Regular, Terry 

Rideout, Doug 

Ripley -Hood, Nancy 

Roberts, Marilyn 

Roberts, Ray 

Robinson, Buddy 

Rogers, Harry 

Rose, Albert 

Rose, David F. 

Sample, David 

Sanders, Tony 

Savidge, Ray 

Schule, Roman 

Westray, miner 

NS Department of Labour, occupational 
health and safety, executive director 

Westray, general electrical foreman 

Westray, miner 

Westray, mechanic 

Westray, surface worker 

Westray, miner 

Westray, miner 

Westray, welder 

Brunswick Mines, mine rescue 

NS Department of Natural Resources, 
minerals and energy, executive director 

Devco, mine rescue 

Westray, miner 

Westray, electrician 

Devco, mine rescue 

NS Department of Mines and Energy, 
legal counsel 

Westray, secretary 

Westray, supervisor 

Westray, miner 

Department of Regional Industrial Expansion 
Canada, deputy minister 

Devco, mine rescue 

David Rose and Associates 

Westray, miner 

Westray, miner 

Westray, surveyor 

Westray, mechanical foreman 
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Interviewee Affiliation 

Sears, Alfred Westray, miner 

Sears, Matthew Westray, underground worker 

Seymour, John Westray, mechanic 

Slade, Steve Devco, mine rescue 

Smith, Arnold Westray, supervisor and mine rescue trainer 

Smith, John NS Department of Labour, 
electrical /mechanical inspector 

Stewart, Ed Westray, electrician 

Taje, Chester Westray, miner 

Theriault, Vernon Westray, miner 

Thompson, Arden Westray, geologist 

Wadden, Gary Devco, mine rescue 

Walker, John Devco, mine rescue 

Walsh, Robert Westray, miner 

Warren, Mansel Devco, mine rescue 

Wilcox, Tom Devco, mine rescue 

White, Claude NS Department of Labour, director of mine 
safety 

White, Gerry Westray, miner 

Woodroffe, Richard Westray, mechanic 

Wrice, Michael Westray, miner 

Wright, Carl Westray, miner 

Wright, John Westray, miner 
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Interview Abstracts 
Post -Explosion Conditions 

The following descriptions were compiled by Inquiry staff and counsel from 
transcripts of 1992 interviews with some of the individuals who participated in 
mine -rescue operations after the explosion. There may be some internal 
inconsistencies in this information, or some discrepancies with information from 
testimony during public hearings. The intrinsic difficulties in making 
observations under post -explosion conditions is the most likely source of any 
such inconsistency. This table is not intended to be exhaustive or authoritarian. 
It is meant to highlight succinctly some features of post -explosion conditions in 
the mine. 

This material was entered as Exhibit No. 74. Map 1 in Reference contains 
circled numbers that are keyed to the numbers in the first column. In the fifth 
column, Source, is found the names of the persons being interviewed and the 
page number of the electronic transcript. 

No. Location Category Description Source 

1 #1 Main between Support All the sides and the roof were all shotcreted; 
portal and #5 Cross- the arches and the girders were not disturbed. 
cut 

All the bulkheads were blown out; the 
concussion came from the #2 exhaust side over 
to the #1 intake side. 

Jones/Roberts, 
p. 12-13 

McGrath/Jago/ 
Boucher, p. 37 

2 #1 Main between #6 Support 
and #8 Cross -cuts 

The girders and steel arches between #6 and #7 
Cross -cuts and #7 and #8 Cross -cuts weren't 
disturbed at all; it was the intersection at #7 
Cross -cut where the blast came across and took 
the carrier beams out. 

Jones/Roberts, p.17 

3 Intersection of B 
Road and #9 
Cross -cut 

Support The overcast was split here; there was major 
destruction here in the steel; the first arches at 
the junction of B Road and #9 Cross -cut were 
pushed out and folded down; they were lying 
on the B Road with the top of the arch outbye 
and the legs inbye. 

Overcast had caved; the overcast looked like it 
dropped and sort of spread out. 

Equipment SS6 switches completely turned around. 

Stopping/ Stopping was still good; vent tubing from the 
Ventilation stopping in B Road to the stopping in #9 Cross- 

cut was okay, but it had dust on it. 

Muise/Hillier/ 
MacNeil, p. 37 -39 

Jones/Roberts, p. 19 

Jones/Roberts, p. 21 

Capstick/Fenton, 
p. 78-79 

4 SW1 #1 Cross -cut Stopping Stopping gone. 

Equipment There was a Shuttle Car. 

Gosbee/Lanceleve 
p. 177 

Gosbee/Lanceleve, 
p. 178 
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No. Location . Category 

5 B Road between #1 
Main and SW1 #2 
Cross -cut 

Support 

6 SW1 #2 Cross -cut Support 

7 Intersection of SW2 
A Road and B Road 

Support 

8 SW B Road Support 

9 SW2 #1 Cross -cut Stopping 

Equipment 

Appendix J 

Description Source 

B Road before SW1 #1 Cross -cut - arches 
lying in the same way as the other ones [with 
the top of the arch outbye and the legs inbye]. 

They were climbing over the arches and going 
underneath the arches; the arches looked like 
they had been pushed out towards the main. 

Muise /Hillier/ 
MacNeil, p. 42 

Jones/Roberts, 
p. 35-36 

Steel girders pushed towards C Road; were not 
in that bad a shape, just out of place more or 
less. 

Jones/Roberts, p. 74 

Just the girders were dislodged; roof stayed up; 
one set of chocks were down. 

The belt drive went through a stopping, but he 
couldn't see the stopping [stopping gone]. 

The stopping was out; it was pretty well sitting 
around the shuttle car 

Shuttle car at SW #1 Cross -cut was scorched. 

Shuttle car - it looked in pretty good state; it 
was marked and scorched a bit; the paint was 
blasted off. 

Cables were all hanging there; transformers 
were blackened. 

Jones/Roberts, 
p. 35-36 

Gosbee/Lanceleve, 
p. 179 

Jones/Roberts, 
p. 37-38 

Cheverie, p. 15 

Capstick/Fenton, 
p. 21 

Capstick/Fenton, 
p. 29 

10 SW2 A Road just 
outbye SW2 #2 
Cross -cut 

Ventilation Fan on SW2 A Road just outbye the cross -cut; 
there was wire laying right there, but there was 
no rubber on it - it was burnt off. 

There was a fan still hanging from chains from 
the back and just a vent wire, the tubes were all 
burnt off it. 

Capstick/Fenton, 
p. 30 

Johnston/Cyr, p. 22 

11 SW2 #2 Cross -cut The fans were in the original place where they 
installed them; the vent tubing was there and 
the rest of it was burned. 

Jones/Roberts, 
p. 67-68 

12 SW2 A Road inbye Rock Fall Ground fall in the A Road inside of #2 Cross- 
SW2 #2 Cross -cut cut. 

There was a roof fall; there was a crack in the 
roof and it was all wet. 

Equipment Dozer looked to be in good shape; it didn't 
look like any damage done to the dozer 
whatever. 

Covered with dust (dust different here -a finer, 
softer powder). 

The seat was melted; stuff was thrown inwards; 
the back light was still on it, it wasn't broken. 

A D3 dozer inbye the cross -cut; partially buried 
with a rock fall; it was pointed inwards and all 
you could see was the back of the machine. 

Eckelston/Mitton/ 
Adare, p. 57 

Rideout/Holloway/ 
Walker, p. 99 

Jones/Roberts, p. 70 

Muise/Hillier/ 
MacNeil, p. 45 

Johnston/Cyr, 
p. 22 -24 

Matheson/ 
MacKenzie, p. 5 
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No. Location Category Description Source 

There was a CAT facing up the ramp, but 
turned more into the rib; the lights were in good 
condition for backing up; the seats were all 
burnt off. 

Deane, p. 82 -83 

SW2A Road inbye Equipment Right at the cross -cut there was a dozer that was McGrath/Jago/ 
SW2 #2 Cross -cut parked sideways on a pile of muck; the blade Boucher, p. 71 

(cont'd) was forward against the wall. 

13 Heading of SW2 Equipment Bolter was about seven feet from the face; the Jones/Roberts, p. 66 
B Road two booms were up, one on each side; TRS was 

up and had been bolting the last screen for that 
cut and there was a row of bolts in the last 
screen. 

Bodies Harry McCallum 

Clothing was extensively burned and the 
exposed areas of the body were extensively 
soot -covered; scattered bums; CO saturation - 
80%+; cause of death - CO poisoning. 

He was facing towards the bolter, laying down 
on the screen; his helmet was melted onto the 
screen. 

External Examination 

Hudson, p. 89 -90 

He was laying on the screen and his helmet was McNeil, p. 136 -137 
melted right into the screen. 

Lying on the screen behind the bolter; his hat Jones/Roberts, 
was actually melted into the screen; his hat was p. 62 -64 
flattened right down to the screen; his head was 
facing up toward the bolter. 

Romeo Short 

Superficial burns with erythema and skin 
peeling over the trunk and arms; there was 
patchy superficial charring of the hands and 
legs; CO saturation - 80 %; cause of death - CO 
poisoning. 

In aisleway of the bolter just coming off the 
bolter face down. 

In the gangway of the bolter, on his back and 
his head was facing down. 

On the catwalk lying on his back with his head 
just on the steps of the catwalk. 

External Examination 

Hudson, p. 90 

Jones/Roberts, p. 64 

McNeil, p. 137 

14 SW2 3 Road Support Arches were not dislodged Jones/Roberts, p. 65 

15 Left Hander 
(off SW2 1 Road) 

Ventilation Vent tube was burnt; you could still see the wire Jones/Roberts, 
hanging there. p. 57 -58 

Equipment The bolter was in pretty good condition; just Jones/Roberts, 
being set up to bolt; TRS up, but no screen up p. 58 -59 
therefore had not yet drilled. 

No sign of burning on the bolter; the cable was McNeil, p. 131 -132 
not pulled out of their cable reel. 
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No. Location Category Description Source 

16 SW2 1 Road 
(Face) 

Equipment The miner was about 10 or 12 feet into the cut McNeil, p. 126 
on the dip side; the heads were three- quarters of 
the way up; there was no indication that there 
had been any heat that went through there at all. 

The machine was still in the cut; it was on the Hudson, p. 84 
right- hand side; the heads were almost 
horizontal 

It didn't look like they had started mining; if so, Jones/Roberts, p. 54 
it was only just to clean; the heads were level. 

The shuttle car was directly right behind the McNeil, p. 126 
miner; it was three -quarters full; there was no 
indication that there had been any heat that 
went through there at all. 

There were self rescue cans on the floor near Hudson, p. 84 
the operator's cab of the shuttle car. 

The seats of the shuttle car were the same Jones/Roberts, 
material - no burning; the shuttle car was a little p. 53 -54 
more than a third full. 

Ventilation Two or three vent tubes from the face back to Jones/Roberts, 
the back of the miner that were still in place; the p. 53 
rings were still on it; no sign of fire in the vent 
tube whatsoever. 

No sign of damage to the tubing or venting that 
was coming off the machine and then after that, 
"everything was burnt from that out ". 

Jones/Roberts, p. 56 

17 Intersection at Support The roof in here was good and the intersection Jones/Roberts, p. 57 
SW2 1 Road and was good. 
Left Hander 

18 SW2 1 Road Inbye Ventilation On Sunday at 6:00 p.m., the methane reading McGrath/Jago/ 
SW2 B Road beside the bodies was 40 %. Boucher, p. 81 

Bodies Adonis Dollimont 

Clothing and exposed parts of the body were External Examination 
soot -covered; clothing showed burns over the 
back and upper right front and left leg of 
coveralls; pink lividity; CO saturation - 74 %; 
cause of death - CO poisoning. 

Beside Fraser, face down. Hudson, p. 83 

His back was facing the boom truck; lying on Jones /Roberts, p. 50 
his side up in the comer. 

Trevor Jahn 

Clothing and exposed parts of the body soot External Examination 
covered; scattered areas of superficial burning 
were present over the chest, abdomen, legs and 
hands; CO saturation - 65 %; cause of death - 
CO poisoning. 
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No. Location Category Description Source 

18 Lying face down; he was behind [Ferris 
Dewar]; very little sign of burning. 

Ferris Dewan 

Pink lividity was present except over pressure 
areas; CO saturation - 79 %; cause of death - 
CO poisoning. 

He was the most outbye person; he was in the 
middle of the road; he was facing outbye; he 
was down on his hands and knees with his head 
down. 

Crouched on his hands and knees; self rescuer 
still on his belt; very little sign of burning. 

He was in "crouch position "; the knees had 
been ripped in his jeans; he was fully clothed; 
self rescuer was on his belt. 

Eugene Johnson 

Clothing was generally intact; some degree of 
burning; pink lividity; CO saturation - 80 %; 
cause of death - CO poisoning. 

Just beside or sort of alongside Trevor; flipped 
over on his back; his head was back towards the 
miner; his legs were doubled up underneath 
him. 

Lying with his head in towards the shuttle car; 
on his back, hands down by his side. 

Myles Gillis 

Pink lividity; some degree of burning; CO 
saturation - 78 %; cause of death - CO 
poisoning. 

Off to the side in the high side rib; face down. 

Laying on his side up against the rib; feet out 
into the road; tools were on his belt 

Charles (Robert) Fraser 

Clothing appeared to be intact; pink lividity; 
filter mask was beneath his chin; CO saturation 
- 78 %; cause of death - CO poisoning. 

Laying just off to the side; he was face down 

Lying head out first; lying in diagonally just 
across the road; head facing out towards the 
boom truck. 

Jones/Roberts, p. 46 

External Examination 

Hudson, p. 81 -82 

Jones/Roberts, 
p. 45-47 

Capstick/Fenton, 
p. 25-26 

External Examination 

Hudson, p. 82 -83 

Jones/Roberts, p. 51 

Autopsy 

Hudson, p. 83 

Jones/Roberts, 
p. 48 -49 

External Examination 

Hudson, p. 83 

Jones/Roberts, p. 49 

19 SW2 B Road 
inbye SW2 
#2 Cross -cut 

Ventilation All the vent tube was blown back to the boom 
truck; all that was left was the wire. 

Matheson/ 
MacKenzie, p. 2 -3 
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Bodies Robert Doyle 

Burns of varying severity; scorching of the 
face; CO saturation - 22 %; cause of death - 
combination of CO poisoning and flash burns 

Farther up from Larry; pretty badly burned. 

Crouched not too far away from Larry Bell; 
some burning of clothes; self rescuer was on his 
belt. 

He was in towards the rib; he was curled over 
facing back towards the boom truck; his hands 
were folded up towards his ears; his knees were 
tucked up towards his chest; scorching and 
slight burns on his face. 

Larry Bell 

Pink lividity; superficial burns over the neck, 
legs, and mid to lower back; CO saturation - 80 
%+ ; cause of death - CO poisoning. 

Not far in front of the boom truck, right in the 
middle of the road; he was facing up the hill 
face down. 

He was about 25 feet from the boom truck; he 
was lying straight out and his head was uphill 
towards the bolter; some burning of his clothes. 

Earle (Eric) Mclsaac 

Clothing was mostly intact; pink lividity; 
superficial burns were mostly on the face, neck, 
arms and hands; CO saturation - 80 % +; cause 
of death - CO poisoning 

He was stretched out, face down; he had some 
singeing. 

External Examination 

Hudson, p. 89 

Jones/Roberts, 
p. 60 -61 

Matheson/ 
MacKenzie, p. 9 -10 

External Examination 

Hudson, p. 89 

Jones/Roberts, 
p. 60 

External Examination 

Jones/Roberts, 
p. 61 

20 SW2 #2 Cross -cut Equipment Boom truck was located at SW2 #2 Cross -cut. 
at SW2 B Road 

Boom truck - it was dark; soot on it; seat was 
melted; it was still loaded with bolts and 
dywidags; tires were still inflated. 

There was on the boom truck two bundles of 
resin bolts [100, 6 ft. bolts]; truck seemed like it 
stayed right where it was parked; there were no 
men at the boom truck. 

Boom truck located at SW2 #2 Cross -cut. 

Boom truck located at the corner of B Road and 
SW 1 Road. 

Hudson, p. 80 

Johnston/Cyr, 
p. 24-27 

Jones/Roberts, 
p. 41-42 

McNeil, p. 125 

Matheson/ 
MacKenzie, p. 2 

20 SW2 #2 Cross -cut at 
SW2 B Road (cont'd) 

Boom truck - there didn't seem to be anything 
wrong with the tires; it didn't seem to be 
damaged. 

Bodies were located ahead of the boom truck; 
one was about 15 feet ahead of the boom truck. 

Muise/Hillier/ 
MacNeil, p. 46 -48 

Cheverie, p. 8-9 
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The boom truck had been scorched; there was a 

lot of vent wire from the vent tubing around the 
machine; it looked like the truck was disarrayed 
a bit; tires were still there. 

Tires were still intact; everything was black; 
there was no glass in the windshield. 

Ventilation Went 10 -15 feet beyond the second body - no 
vent tubing was visible. 

Vent tubing burned, only spiral tubing left. 

Capstick/Fenton, 
p. 23-25 

Duke/Lavigne/ 
Pitre, p. 39-40 

Matheson/ 
MacKenzie, p. 10 

Hudson, p. 88 -89 

21 SW2 B Road Equipment 
between SW2 #1 and 
SW2 #2 Cross -cuts 

Belt was intact and still hanging; it had blown 
the rollers out. 

The belt structure was still hanging on the 
chain. 

There was a Stamler in fairly good condition; 
from the Stamler out was a conveyor belt, but a 
lot of the conveyor belt was gone. 

Hudson, p. 80 

Jones/Roberts, p. 40 

Deane, p. 83 -84 

22 B Road at SW2 
B Road 

Equipment The return end of the B Road conveyor was 
blown up to the SW2 B Road (inbye). 

It was a good intersection; there were four 
beams going across and there was no movement 
at all; no sign of damage there. 

Johnston/Cyr, 
p. 17-18 

Jones/Roberts, p. 37 

22A B Road inbye 
SW1 #3 Cross -cut 

Rock Fall They could not see the wooden stoppings; they 
just saw the fall and knew they could not get 
any further. 

Angevine /Johnson/ 
Bardauskas, p. 79 -80 

23 Cl Road inbye 
SW1 #3 Cross -cut 

Rock Fall The intersection had caved on C Road; could 
not see the stoppings inbye #3 Cross -cut. 

Jones/Roberts, p. 73 

24 Cl Road between 
SW1 #2 Cross -cut 
and SW1 #3 Cross- 
cut 

Support Along C Road going down to #2 Cross -cut was Jones/Roberts, p. 74 
good. 

25 Cl Road between 
SW1 #1 Cross -cut 
and SW1 #2 Cross- 
cut 

Support The condition on C Road from #2 Cross -cut to Jones/Roberts, 
#1 Cross -cut was fairly good. p. 74 -75 

26 Cl Road inbye Support 
intersection of Cl 
Road and #10 Cross- 
cut 

Fire 

Arches were blown in towards the intersection; 
they were all laying down, but the roof stayed 
up. 

The arches were all down; pointing upwards. 

No sign of fire around C Road #1 Cross -cut. 

Johnston/Cyr, p. 31 

Jones/Roberts, p. 27 

Jones/Roberts, p. 76 

27 #1 Main at #10 Cross- Support 
cut 

Arches were pushed up the hill and girders 
below #10 were leaning towards the cross -cut. 

Jones/Roberts, 
p. 25-26 

28 #1 Main between #10 Support 
and #11 Cross -cuts 

Steel sets were leaning out towards the face on 
the approaches to the comer. 

Water There was water in this area. 

Eckelston/Mitton/ 
Adare, p. 72-73 

Eckelston/Mitton/ 
Adare, p. 72-73 
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29 #1 Main between #11 

Cross -cut and 1 NM 
Rock Fall 

30 #1 Main at 1 NM Rock Fall 

Support 

31 1 NM outbye 
#1 Cross -cut 

Fire 

Description Source 

The water in this area was about 2 '/2 feet deep. 

There was a lot of water in this area, about 2 - 3 

feet. 

Jones/Roberts, p. 98 

Hudson, p. 106 -107 

There was a fall close to 200 feet from start to 
fmish on No. 1 intake. 

There was a fall on #1 Main inbye #11 Cross- 
cut; the intersection caved. 

Muise/MacNeil, 
p. 88 

Jones/Roberts, 
p. 97-98 

There was a fall at the top of 1 North Main; the 
fall didn't go to the roof; could travel over the 
fall pretty easy. 

Steel set intersection collapsed; could get 
through on the left- hand side. 

Muise/Hillier/ 
MacNeil, p. 96 

Jones/Roberts, 
p. 104 

Small fire just about 2 feet in diameter. 

Fire about 5 feet in diameter; appeared that the 
methane was burning on top of it; it appeared to 
be diesel fuel on fue that was in the pavement. 

Right across from the fue were two containers 
that had held diesel fuel; one container had been 
ruptured and its contents was spilled out, 
probably the fuel that was on fire came from 
this container; the other one was about half full 
and intact. 

Jones/Roberts, 
p. 104 

Muise/Hillier/ 
MacNeil, p. 97, 99 

Muise/Hillier/ 
MacNeil, p. 99 -100 

32 #1 Cross -cut (NM) Equipment All of the doors on the tool boxes had been 
blown inwards; the parts trailer still looked to 
be intact - there were still parts on the shelves 
and hoses hanging on it and everything; the 
parts trailer was blackened. 

There was a tool crib which was flipped over on 
its side. 

Stopping Stopping was blown out; direction - from #1 
North Main to #2 North Main. 

There were two plywood stoppings that were 
blown out completely. 

Rock Fall There was a fall - could get over it from the 2 

North Main into 1 North Main, but you couldn't 
get down 2 North Main from that fall. 

Hudson, p. 109 -110 

Muise/Hillier/ 
MacNeil, p. 102 

Jones/Roberts, 
p. 105 

Muise/Hillier/ 
MacNeil, p. 102 

Muise/Hillier/ 
MacNeil, p. 100 

33 #2 Cross -cut between Rock Fall #2 Cross -cut caved on the #2 North Main side. 
1 NM and 2 NM 

Stopping Belt flap stopping blown out. 

Jones/Roberts, p. 107 

Jones/Roberts, p. 107 

34 1 NM Between #2 
and #4 Cross -cuts 

Support Arches were blown inbye. 

Square steel sets were down, blown toward the 
face. 

Ventilation The ventilation in this area was calculated at 
35,000 cfin. 

Jones/Roberts, p. 108 

McGrath, p. 140 -141 

McGrath, p. 140 
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35 #4 Cross -cut (NM) Rock Fall There was a big rock fall just down by #4 
Cross -cut. 

Encountered a fall about 18 feet on the high 
side of #4 Cross -cut (fall included the 
intersection of #4 Cross -cut and 1 North). 

There was a fall at the junction of #4 Cross -cut 
and 1 NM. 

Hudson, p. 111 

Jones/Roberts, p. 111 

McNeil, p. 153 

36 1 NM inbye #4 Cross- Rock Fall 
cut 

#1 North beyond #4 Cross -cut was caved as far 
as they could see; there was only an opening 
big enough for a man to go through. 

The fall extended from #4 Cross -cut down to 
approximately 100 or 120 feet from the 
intersection of the A Road. 

It was all caved as far as they could see down. 

Climbed over a long fall; the fall was before the 
cross -cut. 

Jones/Roberts, 
p. 123 

Jones/Roberts, p. 126 

McNeil, p. 155 

Johnston/Cyr, p. 46 

37 1NMatARoad Rock Fall 

38 A Road just outbye 
cross -cut to B Road 

(NM) 

Support 

39 A Road at Working 
Face (NM) 

Equipment 

40 Cross -cut connecting 
A and B Roads (NM) 

Fan 

41 B Road outbye cross- 
cut (NM) 

Equipment 

Intersection had been dywidaged and bolted; 
the intersection had caved. 

Jones/Roberts, p. 126 

They were climbing over rock on top of the 
arches - direction of arches was unknown. 

Jones/Roberts, p. 127 

Dosco - the controls inside for starting it up 
were all blown out. 

Deane.Aug, p. 59-60 

Fan was okay. Jones/Roberts, p. 138 

The continuous miner was in pretty good 
condition. 

The miner was parked into the rib; it was 
scorched; the handles on it were all destroyed. 

All the switches for starting the miner up were 
all blown off; seats were gone off it; pedals 
were destroyed 

"Spare" miner just at the cross -cut between A 
Road and B Road; the heads were almost even 
with the cross -cut. 

Jones/Roberts, 
p. 128 -129 

Deane, p. 91 -92 

Deane.Aug, p. 60-61 

Capstick/Fenton, 
p. 63 

41 B Road outbye cross- 
cut (NM) 
(cont'd) 

There was a Stamler down in here (B Road) 
right onto the main belt end of it ( #2 North). 

Capstick/Fenton, 
p. 63 

42 B Road at Working 
Face (NM) 

Equipment Bolter parked in B Road; pulled back a bit from 
the face. 

Bolter was parked in B Road; handles were 
burnt off; switches for starting it were gone 
(blown off); in better condition than the Dosco. 

Johnston/Cyr, 
p. 48-49 

Deane.Aug, p. 60 
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43 Cross -cut connecting 
B and D Roads (NM) 

Equipment There were three tractors between B and D 
Roads - two right at the intersection and one 
halfway between B and D Roads; the first two 
were a real mess; third one that was close to D 
Road wasn't in all that bad a shape - it was on 
its side and there was still fuel in the tank. 

There were three tractors - does not remember 
where they were found; they were burnt; one 
was joined to another one; the electrician's 
tractor was parked alongside of it and it had the 
whips in it - it didn't look like there was 
damage to that tractor at all. 

At first he thought two of the tractors which 
were crushed together was one tractor; one of 
the tractors had electrical whips on the back of 
it (Larry James' tractor). 

Two of the tractors were impacted - all of them 
were on their side; two of them were perfect on 
top of each other. 

The tractors were just mangled together; they 
were blown down toward the rib. 

Johnston/Cyr, p. 54 

McNeil, p. 158 

Deane, p. 90 -91 

McGrath/Jago/ 
Boucher, 
p. 167 -168 

Capstick/Fenton, 
p. 49 

44 D Road at Working Equipment There was a bolter on the D Road; there was 
Face (NM) one body laying on top of the bolter and another 

body laying right in front of the bolter by the 
TRS. 

The bolter on D Road is pretty well at the face; 
the resin was all melted and running down the 
back. 

There was a bolter in this heading and they 
were working that bolter; the drill machines 
were up in a drilling position; the drill steel was 
through the screen in the roof. 

The bolts and everything on the bolter were just 
thrown; the dust boxes had exploded and blew 
the right side of the bolter; the platform was all 
blown up. 

Hudson, p. 115 

Johnston/Cyr, 
p. 49-50 

Capstick/Fenton, 
p. 54 

Captstick/Fenton, 
p. 65 

44 D Road at Working Bodies Laurence James* 
Face (NM) (cont'd) 

Three lacerations on the side of the scalp; 
multiple scattered superficial cuts over the right 
side of the scalp, face and neck; soft tissue 
decomposition with some gas formation of the 
lungs; occasional deposits of soot in the trachea 
and bronchi; CO saturation - 80 %; cause of 
death - CO poisoning. 

Was identified by the keys on his belt; badly 
burned - just boots and belt left. 

Lying head down in the ramp on his back and 
his head away from the face. 

Autopsy 

Cornish, p. 153 

Deane.Aug, p. 63 
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Remi Drolet* 

Covered in a dense layer of soot; multiple small 
lacerations of the head and face; CO saturation 
- none detected; cause of death - multiple 
injuries due to blunt trauma. 

George (James) Munroe* 

Fine layer of soot over most of the skin surface; 
scattered small puncture -type lacerations of the 
face; CO saturation - less than 10 %; cause of 
death - multiple injuries due to blunt trauma. 

Peter Vickers* 

Body covered with a dense layer of soot; 
laceration of the scalp; no injuries were noted 
on an internal examination; a small amount of 
soot in the trachea and bronchi; there was 
beginning decomposition of the organs which 
were otherwise unremarkable; CO saturation - 
68%; cause of death - CO poisoning. 

He still had a pop or something in his hand. 

*It is somewhat unclear from the transcripts 
which body was positioned in which location. 
Two bodies were found in the intersection of D 
Road and the cross -cut - they were said to be 
burnt beyond recognition. One body was found 
on top of the bolter and another in front of the 
bolter - these bodies were said to be intact with 
everything burnt off except their belt and boots. 
It is believed that one of the miners in the cross- 
cut was L. James and that the miner located in 
front of the bolter was R. Drolet. As to Mr. 
Munroe and Mr. Vickers, it is unclear who was 
on the bolter and who was in the cross -cut. 

Source 

Autopsy 

Autopsy 

Autopsy 

Johnston/Cyr, 
p. 51 

Deane.Aug., 
p. 61-62; 
Jones/Roberts, 
p. 133-134 

45 D Road between 2 Equipment 
NM and Cross -cut 

Fan 

46 Endof2NM Equipment 

47 D Road at 2 NM Rock Fall 

Support 

The scoop tires were all blown flat; parts of 
them were burnt away. 

The hood bonnet was blown off the scoop tram; 
the tires were flat; the seat was burnt out. 

There was a fan hanging on D Road itself just 
outbye the cross -cut. 

Capstick, p. 52 

Capstick/Fenton, 
p. 66 

Jones/Roberts, p. 139 

The continuous miner was in the end of No. 2 

NM. 
Hudson, p. 116 

This intersection was sealed off in 3 directions 
- no entrance to #6 Cross -cut, no entrance to 2 

NM and no entrance to D Road by 2 NM. 

There were rock bolts sticking down 
through/hanging out. 

Jones/Roberts, 
p. 130-131 

Cornish, p. 155 
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48 2 NM between B Equipment The Stamler was still in place; the shuttle car 
Road and D Road was with the Stamler; no great damage to either 

one of them. 

Fan 

The shuttle car was unloaded and the seats and 
controls were blown off. 

The box end of #2 North Main had moved 
almost up to the intersection. 

Blades on 20 hp fan ventilating 2 NM were 
gone; the actual structure of the fan was okay. 

Jones/Roberts, p. 130 

Deane.Aug, p. 65 

Jones/Roberts, p. 130 

Jones/Roberts, p. 140 

49 2 NM at B Road Rock Fall There was a fall here, but it was passable. 

50 2NMat #5 
Cross -cut 

Rock Fall There was a pretty big fall; they managed to 
make an exit down on the other side of the fall 
[into 3 NM]. 

51 3 NM at 1 East Rock Fall There was a major fall prior to the explosion; it 
had been previously blocked off; they were able 
to travel up the 3 NM to 2 East Road. 

Muise/Hillier/ 
MacNeil, p. 115 

Muise/Hillier/ 
MacNeil, p. 117 

Muise/Hillier/ 
MacNeil, p. 118 

52 1 Southeast between 1 Equipment 
East and 2 East 

There was a shuttle car parked at the stamler; no 
vinyl or plastic on the seats. 

On the way down, some of the sections of 
flume were melted; there were signs of heat, but 
no signs of burning for any length of time; there 
was no charring of any wood. 

Muise/Hillier/ 
MacNeil, p. 119 

Muise/Hillier/ 
MacNeil, 
p. 126 -127 

53 1 Southeast at 2 East Rock Fall Roof fall - closed off completely. 

Fans 

Bodies 

There were two fans - there was one fan right 
at the base of the fall and another smaller fan 
just before that on the rib. 

There was a body in pretty bad shape; could 
only recognize a foot and two thigh bones. 

Muise/Hillier/ 
MacNeil, p. 120 

Muise /Hillier/ 
MacNeil, p. 124 

Muise /Hillier/ 
MacNeil, 
p. 120 -121 

54 2Eastat3NM Rock Fall It was closed off completely. Muise/Hillier/ 
MacNeil, p. 118 

55 #2 Cross -cut between Rock Fall The side of #2 cross -cut from 3 NM into 2 NM 
2 NM and 3 NM was closed off completely right from the floor 

to the roof. 

Muise/Hillier/ 
MacNeil, p. 106 

56 2 NM between #1 Equipment The belt structure was pretty good. 
Main and #2 Cross- 
cut 

Jones/Roberts, 
p. 112-113 
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57 #2 Main at 3 NM Rock Fall This had caved and there was about 20 -25 feet 
of roof still supported; the intersection itself 
hadn't changed much because there was a cave 
there quite awhile ago and they were in the 
process of doing some steel work. 

Jones/Roberts, p. 92 

58 #2 Main at 2 NM Support Bolted intersection caved. 

Rock Fall The fall was approximately 15 to 20 feet high 
and 80 feet long. 

The fall started just after #11 Cross -cut and 
continued to just before the top of 2 NM. 

Equipment The conveyor drive was pinned on the low side 
of #11 Cross -cut towards the North Main. 

Jones/Roberts, 
p. 91-92 

Jones/Roberts, p. 92 

Muise/Hillier/ 
MacNeil, p. 86 

Cheverie.Aug., 
p. 21 -22 

59 #11 Cross -cut Rock Fall There was a fall there; it was passable with a bit 
of effort. 

Stopping 

Equipment 

There was a cave on the No. 1 side of the #11 
Cross -cut. 

There was a fall on the No. 1 side of the #11 
Cross -cut; caved up to the top of the grill on the 
boom truck (parked in the cross -cut.) 

Stopping was gone. 

There was a scoop tram and a boom truck 
parked in the cross -cut; they looked relatively 
undamaged. 

The boom truck and scoop in #11 Cross -cut 
didn't look like they were damaged at all. 

Hudson, p. 107 -108 

Cheverie, p. 7 

Johnston/Cyr, 
p. 33-34 

Johnston/Cyr, p. 34 

Cheverie, p. 20 

Johnston/Cyr, p. 37 

60 #2 Main at #11 Cross- Support 
cut and inbye #11 
Cross -cut 

61 #3 Jib End (Station 3) Support 

62 #2 Main between #10 
and #11 Cross -cuts 

Equipment 

62 #2 Main between #10 
and #11 Cross -cuts 

Support 

63 #10 Cross -cut Equipment 

The girders going from #11 Cross -cut to #2 
North Main had been dislodged; there was 25 
feet of square sets and the tops were being 
pushed inbye. 

Jones/Roberts, 
p. 90-91 

Steel square work dropped on top of the jib end. Jones/Roberts, p. 90 

There was some dismantling of the belt 
structure but some of it was still hanging on the 
chains; #2 box end was moved approximately 
25 feet uphill towards #10 Cross -cut. 

Jones/Roberts, 
p. 89-90 

Arches were in pretty good condition. 

The steel sets were all down pointing uphill; the 
belt structure was twisted; there was square 
work just before #11 Cross -cut that was all 
down on the low side. 

Jones/Roberts, p. 89 

Muise/Hillier/ 
MacNeil, 
p. 82 -85 

There was an ambulance tractor parked at the 
#10 Cross -cut; the front axle was almost right 
back to the back axle; it was in rough shape. 

Johnston/Cyr, p. 31 
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Stopping 

64 #2 Main between #8 
and #9 Cross -cuts 

Equipment 

65 #2 Main between #7 
and #8 Cross -cuts 

Rock Fall 

66 North Mains General 

Appendix J 

Description Source 

There was a big compressor, but all the sheeting Johnston/Cyr, p. 32 
and everything else was gone. 

The stopping was blown in towards #2. Johnston/Cyr, p. 32 

There was about a hundred feet of belt structure Johnston/Cyr, 
still standing; but the rest of it all the way up p. 61 -62 
was down. 

There was quite a big rock fall; it wasn't overly Johnston/Cyr, p. 62 
high (12 to 15 feet), but it was fairly long (100- 
150 feet). 

The big tires on the machines were not scorched 
and the hardwood chock blocks were not 
scorched or charred, but there was an intense 
heat; there was no support down in the A, B or 
D Roads. 



Inquiry Statistics 

Summary of Expenses, May 1992 -November 1997 

Description Amount ($) 

Staff salaries 845,000 

Legal services' 1,941,000 

Consulting services 939,000 

Support services 278,000 

Travel expenses 64,000 

Office supplies and services 213,000 

Office rental and equipment 702,000 

Total' 4,982,000 

a Includes $425,000 in legal fees for court challenges dealing with Inquiry jurisdiction and 
$150,000 for the Inquiry's quest to compel Frame and Pelley to appear before it. 

b Does not include final expenditures associated with producing and printing the Inquiry 
Report. 

Documents 
Received and reviewed 800 boxes 
Entered in database 350 boxes, 4551 records 

Exhibits 
Exhibit books 143 
Number of exhibits 1579 

Interviews 
Number of persons interviewed 177 

Hearings 
Status and funding hearing 2 days 
Privileged document hearing 1 day 
Show cause hearing 2 days 
Testimony 76 days 
Final oral submissions 1 day 

Transcripts 
77 volumes 16,815 pages 

Witnesses 
Total number of witnesses 71 





Chronology of Westray 

1980 
Brinco gets lease to explore Pictou 

County site 

1981 
Brinco completes preliminary study 
Brinco and Suncor get special licence 

5/81 to prospect 
Reports of the Nova Scotia 

demethanation project 

1982 
Special licence 5/81 renewed, limits 

surface coal rights to extraction 
incidental to underground mine 

Suncor acquires majority interest in 
project 

1984 
Golder Associates report to Suncor on 

geotechnical aspects related to the 
Acadia coal project 

McKeough report on occupational health 
and safety 

1985 
Transfer of responsibility for mine 

inspection to Department of Labour 
Norwest Acadia coal project preliminary 

comprehensive feasibility study 

February 1986 
Suncor mining condition analysis for the 

Pictou coal project, prepared by 
Norwest 

4 March 1986 
Dames & Moore first review report on 

Pictou County coal project for Suncor 
Suncor records letter of intent on coal 

sales signed by NS Power 

May 1986 
Suncor gets special licence 2/86, renews 

and extends earlier licences 

June 1986 
Golder Associates geotechnical data 

report to Suncor on access slope 
development, Pictou County coal 
project 

30 June 1986 
Gerald Phillips advised that he has met 

requirements for NS certificate of 
competency as mine official, first class 
(manager) 

August 1986 
Suncor feasibility study, mining, and 

processing appendices, prepared by 
Norwest. Project found to be feasible 

22 October 1986 
Dames & Moore third review report on 

Pictou County coal 

February 1987 
Suncor enters option agreement with 

Placer 

May 1987 
Federal Department of Energy, Mines, 

and Resources adopts policy of not 
providing support for mining 
development in Canada 

July 1987 
Placer Pictou project feasibility study, 

prepared by AMCL 

August 1987 
Placer decides not to proceed, Suncor 

looks for new partner or purchaser 

12 November 1987 
Clifford Frame to W. Potter (DRIE) 

introducing Westray 

25 November 1987 
Westray applies for assistance under the 

Atlantic Enterprise Program (AEP) 

27 November 1987 
Curragh formally offers to buy Suncor 

interests 

8 December 1987 
Submission from Devco to governments 

of Canada and Nova Scotia critical of 
Pictou coal project (also referred to as 
the Rance report) 

1988 
Kilbom technical and cost review, final 

1988 report 

March 1988 
AMCL report on coal resources /reserves 

prepared for Curragh 

9 March 1988 
Provincial geologist points out necessity 

for joint review of Westray mine 
planning by coal geologists and mine 
engineers 
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14 March 1988 
Westray submits information to support 

an application for a mining lease to Pat 
Phelan at Department of Natural 
Resources (DNR) (then Mines and 
Energy) 

11 July 1988 
Federal deputy minister recommends 

against federal aid to Westray, 
environmental assessments proceed, 
negotiations continue 

8 September 1988 
Provincial cabinet approves mining lease 

for Westray 

9 September 1988 
Don Cameron to Frame, commit NS to 

give Curragh a mining lease, $12 
million loan and a take -or -pay contract 

Westray finalizes deal to buy Suncor 
coal rights in Nova Scotia 

NS Power contracts for supply of low - 
sulphur coal from Westray for Trenton 
power plant by July 1991 

13 September 1988 
Order in Council authorizes issue of a 

special mining lease to Westray 

20 September 1988 
Order in Council authorizes $12 million 

provincial loan to Westray 

October 1988 
CANMET does technical review of 

proposed mine project 

3 October 1988 
Lease of Minerals No. 88 -1 given to 

Westray 

26 October 1988 
Six issues remain outstanding in 

Westray- federal negotiations 

19 December 1988 
Phillips, Dept of Labour, and CMD 

review project, discuss exemptions 
and manager's safe working 
procedures 

21 December 1988 
Phillips to Claude White, Labour, 

requesting exemptions from 
regulations 

6 January 1989 
DNR geologist tours mine site, learns of 

first tunnel realignment 

26 January 1989 
Phelan (DNR) to Phillips, company must 

apply for approval of change in 
alignment of portals and slopes 

13 February-17 March 1989 
Orders in Council authorize the interim 

loan to Westray 

15 February 1989 
Phillips requests DNR approval for 

alteration in tunnel alignment 

10 April 1989 
Groundbreaking ceremony held, 

development already begun 

26 May 1989 
Jack MacIsaac (DNR) to Phillips, 

approves realignment 

7 June 1989 
Site assessment report by John Smith, 

Labour, some concerns 

11 July 1989 
Three issues outstanding in federal 

funding negotiations 

12 July 1989 
Site assessment report by Smith, notes 

project needs close watch 

13 July 1989 
Westray mine project description and 

economics (basically Kilborn plan), 
presented to Bank of Nova Scotia 
(BNS), says commercial operation by 
July 1991 

July 1989 
Tunnel advance on hold pending federal 

financing 

31 August 1989 
George Haslett to T.D. Brown, response 

to media criticism of project 

6 September 1989 
Harry Rogers, deputy minister of 

Industry Canada, to provincial deputy 
minister, outlines federal deal offered 
to Westray 

7 September 1989 
Assessment report by Albert McLean, 

only 7 workers on site 

28 September 1989 
Cameron extends the time for repayment 

of provincial loans to Westray 

18 October 1989 
42 workers on mine site 

14 December 1989 
Province, NS Power agree to buy all coal 

for Cape Breton plants from Devco 



February 1990 
"Interpretation of Reprocessed 

Reflection Seismic Data Pictou 
Coalfield Stellarton, Nova Scotia," 
prepared for AMCL by 
Geo -Physi -Con Co. 

2 maintenance workers left on mine site 

30 March 1990 
Cameron to Marvin Pelley, 

subordination terms attached 
Labour inspectors visit mine site, stress 

methane hazard to managers 

3 May 1990 
Privy Council Order approves federal 

fmancial assistance for Westray 

10 May 1990 
Cameron to Frame, confirms extension 

of deadline for completion of 
permanent fmancing and the 
subordination of the provincial loan 

30 May 1990 
Labour report by McLean, development 

has resumed at mine site 

June 1990 
NS Power advises Westray that coal 

would be bought from Devco if 
Westray coal not available on time; 
Phillips blames funding delays 

27 June 1990 
Curragh and federal government fmalize 

financial aid package 

13 July 1990 
Inspectors find operational irregularities, 

manager promises information 

8 August 1990 
AMCL engineers' initial review report 

prepared for BNS, the project lender 

31 August 1990 
Westray training proposal presented to 

critical Board of Examiners 
Order in Council authorizes take -or -pay 

agreement with Westray, despite 
opposition and legal advice against it 

Development goes into full speed, with 
CMD driving main tunnels 

14 September 1990 
Credit agreement between Curragh and 

BNS 
Executed take -or -pay contract between 

Curragh and Novaco 

20 November 1990 
Curragh ordered to comply with 

environmental standards 

7 December 1990 
Board of Examiners approves Westray 

training proposal for coal miners 

12 December 1990 
McLean issues order for qualified mine 

examiners, statutory reports 
White gives Roger Parry provisional 

certification as underground manager 

24 January 1991 
Parry applies for certification 

February 1991 
Golder Associates report on December 

1990 review of support practice 
Mine inspectors concerned with roof 

conditions 
Company applies for more federal 

fmancial aid, for training expenses 

25 February 1991 
Kevin Atherton to Phelan, requests 

approval for revised alignment 

7 March 1991 
Phelan to Atherton, approving "turn 

north sooner" realignment 
Dept. of Labour meets managers to work 

on equipment approvals 

1 April 1991 
Westray takes over tunnel drive from 

CMD earlier than expected 

5 April 1991 
Labour designates mine as approved 

training place, to speed certifications 

10 April 1991 
Report by McLean, Labour, improving 

roof conditions 

22 April 1991 
Report by Smith, Labour, 3 vehicles 

found underground without approvals 

May 1991 
Golder Associates report on April 1991 

site visit, for Westray 

15 May 1991 
Smith learns of electrical incident 

injuring worker, asks for company 
report 

23 May 1991 
Major roof fall, angry confrontation 

between miners and manager 

27 May 1991 
Smith reminds company about required 

report on electrical incident 



 

10 June 1991 
Incident report and information for 

equipment approvals still not ready 

24 June 1991 
Smith issues order for incident report 

August 1991 
Golder Associates review support in 

slopes and entries 

July 1991- August 1991 
Coal preparation plant commissioned 

13 August 1991 
Roof fall 

27 August 1991 
AMCL certificate substantial 

construction complete, for BNS 

31 August 1991 
Matthew Sears's leg caught in conveyor 

system lacking secure lockouts 

September 1991 
Company decides to split development, 

turn into Southwest section early 

6 September 1991 
Phillips to Phelan, subsidence at 

Westray, map of the proposed 
Southwest "test" block enclosed 

10 September 1991 
Westray sends White copy of a new code 

of practice for diesel equipment 

11 September 1991 
Official opening ceremonies 

18 September 1991 
White asks Jack Noonan, executive 

director of occupational health and 
safety, for staff upgrade in the mine 
safety division 

24 September 1991 
Westray advised to meet environmental 

standards, correct deficiencies 

28 September -12 October 1991 
Three major roof falls in areas already 

supported by bolts or arches 

2 October 1991 
First union drive officially begins 

3 October 1991 
Phillips to Phelan, proposed mining plan 

enclosed 

18 October 1991 
Labour requests Westray document all 

training, provide stonedust plan 

November 1991 
Letter report on roof support from 

Golder Associates to Curragh 

4 November 1991 
Company task force set up to investigate 

conditions, recommend mine plans 
Labour order by McLean - Westray 

must supply program for routine 
monitoring, written code of practice, 
roof support, documentation, 
investigation of roof falls 

12 November 1991 
Draft memorandum to minister, 

Curragh's plan to use its equity in 
Westray as security for a loan to 
finance its mine in Yukon 

13 November 1991 
Report from Dames & Moore, visit to 

Westray and documents reviewed 

19 November 1991 
Phillips asks DNR minister for approval 

for bulk sample /open pit 

22 November 1991 
Phelan (DNR) to Phillips, denies 

approval of underground mine plan 
Phelan (DNR) advises John Mullally, 

Westray developing mine differently 
from approved plan, in violation of 
Mineral Resources Act 

Phelan to Phillips, proposed plan 
unacceptable, resubmit plan signed by 
professional engineer 

25 November1991 
Labour orders Westray to produce 

delayed roof support plans 

2 December 1991 
Nancy Ripley -Hood, DNR solicitor, to 

Mullaly, advising bank has been 
notified company not in compliance, 
lease at risk 

Roof fall on 2NA Road at first cross -cut 

5 December 1991 
Curragh asks for more time to make 

election under take -or -pay 

6 December 1991 
Memo from solicitor to Phelan on how 

to authorize surface mining 

8 December 1991 
Carl Guptill's accident; he complains to 

inspectorate 
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11 December 1991 
Two roof falls, 1NB Road at the first 

cross -cut and 3NB Road at intersection 
with SW1 -C1 Road 

Ripley -Hood advises against changing 
take -or -pay 

12 December 1991 
Department of Environment advises 

Westray deficiencies continue, must be 
fixed by 10 January 

Memo from Phelan to Mullally, advises 
cabinet approval necessary to change 
take -or -pay agreement as requested by 
Curragh 

17 December 1991 
Inspectors meet mine managers on roof 

control, safety committee, Guptill; 
company to supply stonedust plan by 
January 1992 

19 December 1991 
Province gives Curragh extension on 

deadline for notice of election under 
take -or -pay agreement against 
recommendation of legal counsel 

20 December 1991 
Phelan to Phillips, approval of proposed 

mine plan and current plans for the 
Southwest block 

23 December 1991 
Proposals for government- assisted 

studies for surface monitoring and 
underground geotechnical 
investigation 

27 December 1991 
Two roof falls, on 2NB Road at the 

second cross -cut and on 3NB Road at 
the first cross -cut 

29 December 1991 
Roof fall at No. 1 Main and No. 12 

Cross -cut 

31 December 1991 
Phelan tells Phillips procedures for 

complying with Mineral Resources 
Act when revising mine plan 

January 1992 
Safety committee members complain to 

McLean about conditions, training 
Morgan Stanley confidential offering 

memo to mine investors 

5 and 6 January 1992 
Certification vote, first union drive fails 

6 January 1992 
Report by John T. Boyd Company, roof 

stability and in -situ stress coal 

17 January 1992 
Westray's bankers indicate that 

commercial volumes required soon as 
Westray facing serious cash flow 
problems 

22 January 1992 
Roof fall in 2 North B at North 3 Cross- 

cut 

24 January 1992 
Roof fall at 2 North B and North 3 

Cross -cut 

29 January 1992 
McLean to White, memo mentions only 

3 of safety committee's concerns 

30 January 1992 
Southwest 1 development begins 

9 February 1992 
Roof fall at No. 2 Main intersection with 

3 North Main 

18 February 1992 
Depillaring begins in Southwest 1 

section 

22 February 1992 
Roof fall at 2 North Main and North 4 

Cross -cut 

23 February 1992 
Intersection at 2 North Main and North 3 

Cross -cut fails, an extension of fall on 
22 Feburary 

26 February 1992 
Deadline for stonedust plan now 15 

March 1992 

27 February 1992 
Curragh treasurer to BNS, notifying 

lender that commercial production has 
been delayed 

5 March 1992 
Roger Parry to McLean, describes 

training program 

9 March 1992 
Fall at 2 North Main and North 3 Cross- 

cut active again 

10 March 1992 
Roof fall at 3 North Main and North 3 

Cross -cut 

12 March 1992 
Phillips outlines production bonus 

scheme to employees 

26 March 1992 
Intersections in Southwest 1 fail 
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28 March 1992 
Retreat from Southwest 1, no stoppings 

constructed to seal area 

31 March 1992 
McLean inspects Southwest failure, 

waves of gas 

April 1992 
Company asks to continue surface 

operations to meet NS Power contract 

6 April 1992 
Roof fall at 1 North Main inbye North 4 

Cross -cut 
Company wins John T. Ryan trophy for 

mine safety 

10 April 1992 
Phillips reports on training to Board of 

Examiners 

16 April 1992 
Curragh executive Colin Benner replaces 

Pelley, advises Frame mine will not 
meet commercial production test 

17 April 1992 
Benner plans changes in mine 

administration and management 

24 April 1992 
Roof fall at 1 Southeast Road inbye 2 

East Main 

29 April 1992 
First pre -explosion dust samples taken, 

high combustible levels 
Labour orders coal dust clean -up, 

inerting, dust plans promised since 
September 

1 May 1992 
Provincial staff on site, no action to 

ensure compliance with coal dust 
order 

8 May 1992 
Second lot of samples taken, high 

combustible levels 
Ventilation survey shows problems 

9 May 1992 
Explosion kills 26 miners 

15 May 1992 
Order in Council establishes public 

Commission of Inquiry 

20 May 1992 
Allegations in NS Legislative Assembly 

that Westray documents destroyed 

21 May 1992 
RCMP launches criminal investigation 

25 May 1992 
Inquiry orders delivery of all Westray 

documentation 

29 May 1992 
Westray workers vote in favour of 

Steelworkers union 

29-30 June 1992 
Commission hears application for 

standing and funding at public 
hearings 

17 -24 September 1992 
RCMP begins underground 

investigation, enters Southwest 

30 September 1992 
Chief Justice Glube grants order 

delaying public hearings pending 
resolution of constitional issues 

5 October 1992 
Provincial prosecutors lay 52 charges 

against Curragh and managers 

13 November 1992 
Chief Justice Glube finds Inquiry 

unconstitutional, not within provincial 
powers 

19 November 1992 
Minister of labour replaced, deputy 

retired, occupational health and safety 
director dismissed 

20 November 1992 
Westray Families' Group gets temporary 

injunction against flooding Southwest 

10 December 1992 
34 of 52 provincial charges against 

Curragh and manager stayed 

11 December 1992 
Provincial Court of Appeal hears appeal 

of Glube decision 

6 January 1993 
Labour approves flooding of Southwest 

section 

8 January 1993 
New Westray mine plan submitted to 

provincial regulators 

19 January 1993 
Appeal court overturns Glube decision, 

finds Inquiry constitutionally valid but 
orders no public hearings until 
provincial and criminal charges 
resolved 
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February 1993 
Curragh seeks investors, new 

government loan guarantees 

4 February 1993 
DNR rejects new Currragh mine plan 

3 March 1993 
Remaining provincial charges stayed to 

clear way for criminal charges 

30 March 1993 
Labour rejects proposal for rehabilitation 

of mine 

2 April 1993 
Inquiry hearing for production of 

government and company documents 

5 April 1993 
Curragh seeks court protection from its 

creditors 

20 April 1993 
RCMP announces criminal charges 

against Curragh, Phillips, and Parry 

18 June 1993 
Supreme Court of Canada extends time 

to apply for leave to appeal NS appeal 
court decision 

20 July 1993 
Criminal charges quashed, insufficient 

information 

23 July 1993 
New criminal charges laid, with more 

detailed information 

10 September 1993 
Creditors put 2 Curragh projects in 

receivership; rest soon follow 

9 December 1993 
Supreme Court grants leave to appeal 

provincial court stay of Inquiry 
hearings 

7 January 1994 
Province revokes Curragh mineral leases 

31 May, 1 June 1994 
Appeal of stay of public hearings heard 

at Supreme Court 

4 May 1995 
Supreme Court allows appeal, permitting 

public hearings to go ahead 

9 May 1995 
Inquiry announces public hearings re- 

scheduled 

11 May 1995 
Province amends Terms of Reference to 

forbid hearings until evidence heard at 
criminal trial 

23 May 1995 
Defence applies for stay of criminal 

proceedings 

9 June 1995 
Stay of criminal proceedings granted 

12,13 July 1995 
Preliminary Inquiry hearing on 

production of relevant documents 

19 September 1995 
Federal justice minister declines to give 

Inquiry federal mandate to compel 
attendance of witnesses outside NS 

4 October 1995 
Second preliminary hearing on 

production of relevant documents 

6 November 1995 
Public inquiry hearings commence in 

Stellarton 

27 November 1995 
Inquiry asks for legislative assistance in 

efforts to secure witnesses outside NS 

1 December 1995 
NS appeal court overturns stay, orders 

new criminal trial 

26 November 1996 
Supreme Court hears defence appeal of 

order for new trial 

March 1996 
Frame and Pelley decline to accept 

voluntarily Inquiry subpoena legally 
binding only in NS 

20 March 1996 
Supreme Court decision upholds order 

for new criminal trial 

23 April 1996 
NS Legislative Assembly passes 

Interprovincial Subpoena Act (ISA), 
with regulation designating Inquiry a 
court for purposes of the act 

31 May 1996 
In NS Justice Nunn grants ex parte 

application under ISA to ask Ontario 
Court to secure witnesses' attendance 
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15 July 1996 
Frame and Pelley appeal application on 

procedural grounds 

4 September 1996 
NS Supreme Court Justice Saunders 

grants new application for documents 
to use ISA in asking Ontario Court to 
help secure witnesses 

13 December 1996 
Frame and Pelley's appeal of Saunders's 

decision dismissed 

27 February 1997 
Justice Saunders signs certificate that 

Frame and Pelley's appearance at 
Inquiry is necessary, reasonable, 
essential 

17 July 1997 
Justice Sheard of the Ontario Court 

grants Inquiry application to serve 
Frame and Pelley with subpoenas in 
Ontario jurisdiction 

24 July 1997 
Frame and Pelley appeal Sheard's 

decision 

5 September 1997 
Date for hearing appeal of Sheard 

decision set at 17 February 1998 
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